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For rural people security of rights over land and natural resources is important not only economically but also
for social peace and well-being.

During the 1990s, our understanding of land tenure in Africa increased and we have tried to use lessons from
the field to reduce the gap between law and practice, increase tenure security and resolve conflicts over land.
Using different approaches, many West African countries are reforming the legislation that governs their land
and natural resources. The time is, therefore, ripe for a broader debate of these lessons and results.

For three days some eighty participants — policy-makers, elected representatives, officials from farmer
organisations and researchers met in Ouagadougou to discuss recent research findings and project outcomes in
the land rights field, to debate the question of how to make land rights more secure and to refine approaches
for achieving this. Bringing together the background papers and discussions from the seminar, this publication
is useful to those interested in the land tenure field as it provides an overview of current challenges and
achievements.

This document is also available in French.
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INTRODUCTION

Tenure and how to provide security for rural communities

In West Africa, the gap between what the law says and how land rights are managed in practice is still a major fea-
ture of the tenure issue. In general, governments pay little or no heed to the local rules governing land tenure prac-
tices. The vast majority of rural people lack access to legal procedures, which are too cumbersome and costly or
fundamentally inappropriate. Asa consequence their land rights are insecure in legal terms and sometimes in real
terms, leading to conflict and loss of land.

In addition to this legal pluralism, there are many different stakeholders (customary, State, political, etc.) involved
in allocating, acknowledging and arbitrating in respect of land rights, who act in an ill co-ordinated and often
contradictory manner on the basis of different rules. Against a background of growing competition for land and
resources, this can lead to rising conflict, as each party appeals to the rule or authorities favouring their cause. In
the absence of a clear, shared understanding of the rules that are supposed to apply, land tenure in many areas
has become uncertain, encouraging opportunistic behaviour and power struggles. Consequently, questions of
governance lie at the heart of the tenure issue: How are rules made? Which rules are both socially legitimate and
legal? Which authorities should enforce them?

Regardless of changes in tenure policy and whatever governments’ longer-term intentions may be, different sys-
tems of rules and power over land will continue to exist for the foreseeable future. Consequently, it would be best
to think of ways to combine State and customary or local systems in an appropriate manner. Whether seen as a
panacea or a last resort, local management of land tenure is key to finding a realistic solution.

Even where governments aim eventually to transform local rights and procedures to conform with statutory law,
it would seem necessary to start by acknowledging the relevance and force of such local systems. Governments
should thus “make the first move”, by recognizing what exists and suggesting ways of making land rights more
secure that come closer to local practices and meet needs. This can be done either by applying the principle of
subsidiarity within the framework of State ownership, or by rejecting the principle of State ownership. Recent leg-
islation has made partial but nonetheless genuine progress in this regard. Administrative decentralization and the
establishment of elected local councils can provide an opportunity for redefining legal arrangements and bring-
ing about local management, although legislation on resources and tenure is currently completely dissociated
from laws on decentralization.

Local land use management arrangements are a key issue, since all stakeholders are affected by decisions regard-
ing land and natural resources. Mechanisms and procedures, of a more or less informal nature and enjoying
greater or lesser degrees of stability, do exist to regulate tenure at local level, such as the village. The local ad-
ministration sometimes of ratifies certain arrangements, as a pragmatic means of dealing with a problem, even if
not legal in the strict sense. In a situation where the law has no answer for the specific problems faced by many
local people, it would seem appropriate to support and strengthen this type of realistic solution.

The last ten years have seen a resurgence of interest by government and donors in managing access to land and
natural resources in West Africa. The principle of local management is almost universally agreed, although meth-
ods of implementation are open to debate. Some field level projects have tried to implement procedures to rec-
ognize local rights. Legislative reforms are changing the legal framework. In parallel, recent research into land
tenure has provided greater understanding of tenure dynamics and subjected a number of programmes and in-
terventions to critical analysis.

On the bhasis of the progress achieved, approaches to the tenure issue are beginning to emerge that better reflect
the situation actually faced by people in rural areas, with governments putting forward procedures that can help
rural people place their land rights and arrangements on a more secure footing.



Reporting back and exchanging views at an international seminar

However, despite a growing body of publications, recent findings by researchers and consultants are still largely
unknown to those directly involved in land use management. At the same time, neighbouring countries rarely share
their experience in local matters. As West Africa moves towards regional integration, information exchange and
sharing of experience between French- and English-speaking countries could be extremely fruitful.

The West African LandNet, GRAF (Burkina Faso), GRET and /IED jointly organised an international seminar in Qua-
gadougou, on 19th, 20th and 21st March 2002, so that researchers and policy-makers dealing with land tenure in
West Africa could get together to report and discuss the main findings of recent work undertaken on this issue, as
well as to share experience. The seminar focused in particular on the programme of research and land policy car-
ried out under the aegis of the steering committee on rural land and renewable resources and development, fi-
nanced by the French Ministry of Foreign Affairs, in the framework of the Franco-British Land Initiative, with
financial support from the UK Department for International Development.

The seminar brought together some eighty participants - policy-makers, elected representatives, officials from
farmer organisations and researchers from French- and English-speaking Africa. It offered the opportunity to report
back to a broad range of stakeholders on recent findings of studies and interventions in the land rights field, al-
lowing for open, fruitful debates between decision-makers, practitioners and researchers. This kind of meeting
helps to build a common basis for understanding how land rights are evolving and provides a means to enrich the
ongoing debate within the various countries involved.

The recently created West African LandNet is a branch of an evolving continental network. Its aim is to support
public debate about tenure policy options, by facilitating meetings between researchers, practitioners, decision-
makers, NGOs and civil society representatives in Africa.

Le Groupe de Recherche et d’Action sur le Foncier (GRAF) is a Burkinabé organisation that unites leading re-
searchers and consultants working on the issue of land rights issues.

Le Groupe de Recherche et d’Echanges Technologiques (GRET) is a French NGO working at the interface between
research and development. Over the last six years, it has organised or co-ordinated a number of workshops on
making land rights more secure, land transactions and the management of natural resources.

IIED is an international NGO based in London, whose aim is to promote more equitable, sustainable develop-
ment, especially in developing countries. Its Drylands Programme has 15 years of experience in supporting re-
search, training and communication activities in Africa in the fields of natural resource management, rural
land tenure, decentralization and participatory approaches.

Organisation of the seminar

The seminar was built around two kinds of workshops: the first gave feedback on recent work, while the second
was geared towards future prospects and issues of implementation. The first day provided a general presentation
summarizing the tenure situation and referring to current issues and debates (acknowledgement of local rights,
local management, decentralization, etc.), followed by a session devoted to trends in current tenure policies (sum-
mary table; insights into current experiences; changing position of international institutions, etc.).

Subsequent workshops began with a introductory paper taking stock of experience and ongoing debates. A major
plenary session focused on how to encourage public debate at national level on these issues the problems mirrored.
Following general discussion of the conclusions, the seminar finished with a round table session assessing the
value of such seminars.

Funding

The seminar was financed by the French, Danish and Swedish Ministries of Foreign Affairs, with additional
contributions from CTA (the Netherlands) and DFID (UK).




LAND TENURE DYNAMICS AND
GOVERNMENT INTERVENTION

Land tenure policy in West Africa: current issues, debate
and innovation

Ph.Lavigne Delville, H.Ouedraogo, C.Toulmin?

I. INTRODUCTION

Long regarded as a secondary issue, the question of rural land tenure returned to prominence in the 1980s. The
emphasis was initially on privatisation of land by the State, as part of a programme of structural adjustment and
wholesale liberalisation of the economy. However, this approach was soon modified to make some allowance for
local land tenure practices, in acknowledgement of their effectiveness. The privatisation route, thought to be the
key to promoting economic development, gave way to more diversified approaches based on the idea of /and
tenure security, and individual private ownership has come to be seen as just one of many possible ways of making
land rights more secure. Recognising the diversity of local circumstances and the limitations of centralised man-
agement, governments and donor agencies are now promoting more local forms of land and natural resource man-
agement. Legislation and interventions in the field have followed this direction more or less. At the same time,
debate regarding decentralisation, and the introduction of elected local government bodies, has also tended to
focus attention on the local level and the institutions best able to take charge of local management.

Over the last decade, a great deal of research has been carried out, giving us a more sophisticated and accurate
understanding of land tenure dynamics and changes in ways of accessing land. Interventions in the field, with all
their achievements and limitations, have also helped us understand how best to make land rights more secure for
rural producers. As a result, we have acquired a set of methods, procedures and tools for meeting their expecta-
tions of greater security, encouraging the peaceful and efficient use of land, and reducing insecurity over land
tenure and the conflicts to which it gives rise.

The outcome of this work is not yet another blue-print solution which needs only to be reproduced throughout
the sub-region. Such solutions do not exist and, even if they did, would come unstuck in not taking due account
of particular national circumstances and historical differences. What does emerge is a way of understanding the
problems which approximates fairly closely to the realities and issues as experienced by local people, and a range
of answers which may provide concrete solutions to the problems they are facing and, at the same time, foster the
rule of law. From these answers — as yet incomplete and subject to development and experimentation — the dif-
ferent countries can draw what best corresponds to their history and circumstances, or they can use them as a start-
ing pooint for developing solutions of their own.

The purpose of this international workshop is to set out and debate the things we have learned from recent ex-
perience, and to share their content and relevance, as well as their limitations. The ideal method of land tenure
management for the 21st century has not yet been discovered, but it is rather being pieced together from the var-
ious experiments currently conducted in the sub-region.

The various working groups comprising this workshop will be an opportunity to debate matters at length. But first,
we would like to try and put this issue of making land rights more secure in perspective. We will therefore begin

1 GRET, 211-213 rue La Fayette, 75010 Paris, e-mail: lavignedelville@gret.org; GRAF, 05 BP 6082, Ouagadougou 05 Burkina Faso,
e-mail: graf@liptinfor.bf; 1IED, 3 Endsleigh Street, London WCTH 0DD, UK, e-mail: drylands@iied.org



by presenting a brief analysis of the issues raised by land-tenure policy in Africa, as they emerge from recent re-
search2; we will go on to examine recent interventions; and then consider the current debate.

Il. THE PRIVATISATION POLICIES OF THE 1980S AND HOW
THEY CAME TO BE CHALLENGED

1. The legacy of colonisation: a plurality of legal systems

Since its colonisation, rural Africa has had to live with conflicting legal systems. The existing land-tenure systems
were themselves hybrids, the result of a long history of population movement, conquest and religious conversion.
On these were superimposed national legislation introduced by the colonising power based on different principles
and serving the interests of the newcomers. For various reasons (the limit to land registration in the francophone
sphere of influence, policy of indirect administration in the anglophone area), the colonial power was obliged to
compromise with the existing land tenure systems, which it was unwilling or unable to transform in a radical way,
seeking rather to control or work with local chiefs. Rural Africa has therefore had to live with the political and social
consequences of the de facto or de jure co-existence of different legal systems governing land tenure.

Since independence, African governments have not introduced radical changes in land tenure legislation, except
to centralise control. This was seen as necessary to support by the role of the State in promoting economic devel-
opment with, at the time, the support of the international institutions. Several arguments were advanced in favour
of government initiatives in taking possession of land and redistributing it in this way:

* to promote economic development, it was necessary to make land an economic factor of production. This meant pris-
ing it free from the web of social relations and “traditional” values and making it available to those best able to use it;

* the State needed to be able to mobilise land for development projects (such as irrigation schemes), building in-
frastructure and enlarging towns;

* the State thought it should protect local populations from the effects of land speculation; therefore transactions
needed to be controlled by administrative authorities.

Whatever the merits of these arguments, State control of land provided the opportunity for the political and ad-
ministrative class to get its hands on an important resource, enabling its members to negotiate and strengthen po-
litical alliances by making grants of land or handing out permits to exploit forest resources. Control of land therefore
figured prominently in the strategy of governmental elites. It was also a tool used by governments to break the
power of customary chiefs, by divesting them of their prerogatives in land management and conflict resolution and
entrusting these powers to more docile local administrative bodies.

Since the 1980s, state control of land has been increasingly opposed, both by international institutions, which ad-
vocate a limited role for the State in economic matters, and by NGOs and researchers, who decry the impact of
public intervention on poor farmers and pastoralists. Far from preventing speculation, State intervention has often
caused a great deal of insecurity, and led to a “land grab”. Instances of land expropriation in the public interest
have sometimes resulted in serious injustices, with rights-holders losing access to vital resources, without com-
pensation, sometimes to the benefit of other social groups or urban elites. The theory that public intervention
makes it possible to re-allocate land for more productive uses has not always proved to be the case: state-owned
irrigation projects have often continued to be dependent on subsidies, while large-scale farming enterprises are
not always the most productive.3

2n particular, comparative work carried out as part of the Action Plan for land tenure and the Franco-British initiative in this field.
Cf. Lavigne Delville dir. 1998 ; Lavigne Delville 1998a ; IIED, 1998 ; Rochegude, 2000 ; Toulmin and Quan eds., 2000 ; Lavigne
Delville, Toulmin and Traore dir., 2000 ; Lavigne Delville et al, 2001. This text reproduces extracts form the introductory article by
Lavigne Delville, Toulmin and Traore dir., 2000.

(f. Cheneau-Loquay, 1998, for an extreme case in Guinea Bissau.




2. The privatisation policies of the 1980s

During the 1980s, the issue of land tenure therefore came to figure prominently in the debate on development in
West Africa. As a key aspect of their Structural Adjustment Plans, the international institutions advocated the pri-
vatisation of land as a way of achieving intensification and economic lift-off. Governments and populations were
concerned at an apparent# rapid increase in conflicts over land rights, ascribed to growing demographic pressure,
migration, the opening of agriculture to market forces and competition for vital space.

Though recognised and analysed since the colonial era, and despite changes in the legal texts, the gulf between
national legislation and local land tenure systems was still enormous. In the francophone countries, the relevant
legislation generally stipulated that the “domaine national”, consisting of all land which was “vacant and without
an owner” (i.e. unregistered land), belonged to the State until such time as it was duly registered. The result was
the coexistence of local — or “customary” — rights, more tolerated than recognised, and national land-tenure codes,
which were rarely applied and often virtually inapplicable. Moreover, the failure of the land-grant regime — cre-
ated to give white settlers legal security — to meet the needs and expectations of rural people, cover the whole of
the territory, and ensure a smooth transition from “traditional” regimes to “modern”-law practices, had been evi-
dent since the 1920s. In English-speaking countries, the touchstone was the Common Law, which makes more al-
lowance for local circumstances. Heads of State have often asserted control of land by taking on the role of
“trustees”of the land for the nation. Reproducing the colonial and post-colonial regimes, the State’s hold over land
tenure was increasingly recognised as a fundamental problem, partly because it led to “politicised” management
of land, partly because the co-existence of “customary” and national legal systems resulted in a large degree of un-
certainly as to which law should be applied.

As the international institutions saw it, the way to solve the problem of this duality was to privatise land, making
individual private ownership the general rule. It was also thought that this would clarify rights and make them more
secure, facilitate access to credit, and stimulate investment in agriculture. Thus, the reforms of the 1980s introduced
the notion of private ownership, which had generally been absent from colonial and post-colonial legislation —
except in the guise of registration of land rights, which continued to be the point of reference. But the reticence
of local communities, worried by the social consequences of this idea, was matched by central government reluc-
tance in the face of the political issues and the practical problems it raised. Consequently, except in Guinea Bissau
(Cheneau-Loquay, 1998) and Mauritania (Crousse, 1991b), State-guaranteed private land titles have remained a mar-
ginal phenomenon.

3. Should land be converted to private titles, or land rights be made more secure?

In recent years, many observers have pointed out the dynamism of local land-tenure systems. Far from being
hide-bound, or placing restraints on agricultural intensification (Migot-Adholla et al, 1991), they showed themselves
to be flexible, dynamic and open to change. Consequently, many people believe that, rather than trying to replace
local land-tenure systems with a “modern” system of registration and title of ownership, it would be better to
recognise local rights and hand back control of land to local communities

Since the early 1990s we have seen a definite shift away from an emphasis on ownership, resulting partly from gov-
ernment hesitation to implement privatisation policies, partly from a revolution in thinking which called into
question the “standard” theory of property rights (Platteau, 1996). Social and anthropological analyses have demon-
strated the dynamism of land-tenure systems and pointed to the question of land-tenure regulation and plural-
ism of standards as the crucial issue. These analyses have been supported by a series of economic studies which
question the supposed link between title of ownership, land-tenure security and intensification (Bruce and Migot-
Adholla, 1994). The studies show that, as far as farmers are concerned, the main purpose of seeking title was gen-
erally to protect themselves from the State; in terms of investment, there was hardly any difference between plots
over which farmers enjoyed title and those held in accordance with transmissible customary rights; and finally own-

4 Some historical studies show that conflicts — even bloody conflicts — between arable and livestock farmers are not in fact a new
phenomenon. Their frequency has undoubtedly increased, but they do not automatically result from greater competition. They also
result from the State’s diminished ability to intervene rapidly (Raynaut, 1997), from increasing politicisation of the issues, etc.



ership was not in itself any guarantee of securing credit from banks. Applications for title were more commonly
made by townspeople with holdings of land but, even in such cases, some preferred not to break off social rela-
tions with those who had granted them the land, and so did not apply (Faure, 1995), or were content to initiate
the procedure and mark the boundaries of their plots, without carrying it through to completion.

From this point, there was a shift in the debate “from a paradigm of replacement to a paradigm of adaptation”
(Bruce, 1992) based on the recognition of existing rights, and towards the issue of making land rights secure, i.e.
the process whereby rights (of whatever origin) are validated and guaranteed (Le Roy, 1996).

This shift found expression in a new generation of land-tenure reforms, which marked a break with the approach
aimed at the rapid generalisation of private ownership “from above” via registration (Comby, 1998). The aim of
recent reforms has been to give legal standing to existing, locally recognised rights, breaking with their de facto
negation in the legal texts, and to enable rural dwellers to escape the structural legal insecurity in which they had
been kept for decades. We shall return later to the principal approaches adopted and the results they have since
yielded.

4. Participatory or decentralised management of natural resources?

Asimilar debate has been going on regarding natural resources — those taken from the ecosystem, rather than pro-
duced: woody and non-woody materials, fish, pastoral resources, etc. Often neglected because attention is focused
primarily on agricultural production, these resources nevertheless play an important role in the local economy, and
particularly in the lives of certain social groups, such as women, herders, etc.

The confrontation between local people and central government approaches has been particularly marked in this
sector. The principle of mobility, vital to pastoralism or certain fishing activities, or the overlapping of different
methods of use and types of rights in one and the same area, are concepts not easily grasped by government tech-
nicians. Woodland resources are perceived through the prism of the professional outlook of forestry personnel, for
whom the sole purpose of a forest is to produce wood, and therefore needs to be protected from rural dwellers
(Bergeret, 1995). Wanting to impose supposedly “rational” techniques in the face of allegedly damaging local prac-
tices, and secure a monopoly of income-generating resources, the State established its hold over these resources
even more strongly than over agricultural land, setting up administrative organisations responsible for their man-
agement and exploitation.

Here again, the evidence was clear: disruption of local methods of land management, where such methods existed
(access to Sahel pasture lands —Velved, 1994 —, management of fishing activities, etc.), failure of technical struc-
tures to regulate access to resources. Faced with the tragedy of free access, which resulted from public interven-
tion, some people advocated privatisation, particularly in the forestry sector, where the resources were potentially
profitable. But this could not be a universal solution. Even disregarding the social cost, private ownership was not
an economically viable answer for resources which are mobile (such as fish) or fluctuating and unreliable, such as
pastoral resources in arid regions. Therefore, for these resources at least, it was necessary to think in terms of
“joint” management.This necessitated a crucial debate on the respective roles of State and users and raised ques-
tions as to the social, institutional, legal and political conditions required for such local management to succeed.
Internationally, recent research on the management of joint resources has shown that sustainable management
is indeed possible, provided that the users have exclusive control of the resource concerned, and that clear and le-
gitimate rules governing access to the resource and its exploitation are laid down and complied with (Ostrom,
1990; Mathieu and Freudenberger, 1998).

Consequently, many observers advocated decentralised management, with real power delegated to local commu-
nities, as opposed to “participatory management” (gestion participative), whereby agents of the State maintain
control over resources (Bertrand, 1996). Nevertheless people tend to have an idealised picture of local practices,
which in some cases were only “environment-friendly” in earlier circumstances when pressure on resources was still
minimal. Not all resources are subject to strict rules of management. Finally, proven examples of effective local
management are generally found in local communities which are relatively well protected from the State, whereas,
in Africa, the issue of natural resources is generally complicated by a diversity of actors and interests (migrants, char-
coal burners, woodlanders, town-dwelling herd owners, as well as local village people) and active interference on




the part of the State. The feasibility of sustainable local management is therefore by no means certain. Various ex-
periments are nevertheless going on, attempting to give it shape. We shall be returning to this issue later.

Where both agricultural land and natural resources are concerned, at a time when the virtues of generalised, rapid
privatisation are being called into question, a fair number of observers advocated more local forms of manage-
ment, closer to rural people themselves, based on the recognition of existing rights. But, as in the case of privati-
sation, it was still not certain that the State was willing to countenance a break with past policy.

[11. THE APPROACHES ADOPTED IN THE 1990s

In the 1990s, reforms were introduced to try and tackle this problem of legal duality and find new ways of har-
monising customary and state-controlled methods of regulation, motivated by a stronger determination to take
into account local rights and institutions.

In the context of French-speaking West Africa, E. Le Roy (1998) has identified four types of approach:

« codification policies, as adopted in Niger, with the formulation of a Rural Code based on the inclusion of local rules
and practices;

< instrumental policies, based on cartography and the legal recognition of rights, as enshrined in Rural Land Tenure
Plans (Plans Fonciers Ruraux / PFRs) in Cote d'Ivoire, Benin, Guinea, Burkina Faso;

« decentralised management policies involving the delegation of land management to local authorities. Such poli-
cies can be implemented within the framework of existing arrangements governing national property, by intro-
ducing the principle of subsidiarity: only problems which cannot be dealt with at a lower level are dealt with at
a higher level,

« Afourth, less direct approach, is to set up Land tenure observatories, as instruments for supporting new policies
(Mali, 1994-1998).

More recently a transaction-based approach has emerged. This approach has been discussed in Burkina Faso
(Mathieu et al, 2000; Ministry of Agriculture, 2000) and tested in Guinea.

These different approaches can be used in combination. Finally, many countries have at the same time engaged
in administrative decentralisation, creating elected local councils. Decentralisation on these lines reinforces the local
management of public affairs and opens up new opportunities for local management of land and resources. How-
ever, it may also give rise to a number of problems.

1. Codification: identifying local rules and integrating them into national
legislation

The idea of codification is a continuation of colonial attempts to draft “customary codes”, taking stock of land tenure
rules as actually practised and giving them legal definition. The aim is to integrate customary systems into a system
of statutory law, setting out the rules in legal texts. Based on investigation of local practice, pastoralism and the
status of trees, Niger's Code Rural comes into this category. However, the problem when taking local practices into
account is their sheer diversity: local practices are not expressions of a code of law. They are not a series of precise
rules which apply to everyone in a given area, waiting only to be formalised. They are rather particular expressions
of general principles, depending on the social and political history of the locality, the social status of the individ-
uals concerned, and negotiation with other rights-holders and the land-tenure authorities. Even within groups
which are relatively homogeneous from an agro-ecological or socio-cultural point of view, the recording and for-
malising of “customs” can be no more than a crude simplification and systemisation of rules which in reality are
more flexible and variable. Moreover, the rules are only meaningful in relation to the institutions responsible for
defining them, ensuring that they are implemented and arbitrating when they are broken. Therefore the real prob-
lem with codification is that it fails to take diversity into account. This in turn gives rise to the danger it, too, may



be inappropriate or illegitimate in the local context (though very much less so than existing national legislation).
Claiming to bypass the need for local governance of land tenure, codification at national level is ultimately based
on a statutory, instrumentalist approach to law, whereby the law's purpose is to define how things should be and
to transform reality into its own image.

2. Rural Land Tenure Plans (PFRs): identifying locally recognised rights over land

In Cote d'Ivoire, beginning in the early 1990s, and subsequently in Guinea, Benin and Burkina Faso, so-called
“Rural Land Tenure Plans” have been introduced, their scope and institutional context differing in each case. These
measures (based on instruments designed to identify rights rather than on legislation) aim to identify and map all
existing, locally recognised rights, without investigating their origins. A flexible and effective survey and mapping
system is devised, intended to result in a simplified “land register”, the survey being performed in the presence of
the parties concerned. The objective is to take stock of all existing rights which are agreed on by all parties at the
local level. A legislative reform is then intended to define land tenure categories, and to give legal status to the local
rights recorded in this way. The procedure is therefore supposed to be neutral, since it merely takes stock of exist-
ing local rights. In fact, despite the apparent simplicity of the procedure, in situations where land-tenure systems
are based on a series of interlocking rights, it is frustrated by the difficulty of describing such complexity. Mapping
has been emphasised to the detriment of analysis of the types of the land tenure rights that exist and their social
implications (Chauveau et al, 1998). Despite a declared determination to avoid “ownership-oriented oversimplifi-
cation”, the different layers of inter-related rights encountered in the field tend, after the survey has been con-
ducted, to be reduced to those of “land manager” and “farmer”. Secondary rights (rights of women, tree tenure,
grazing rights) are often neglected, the main emphasis being on cultivation of the soil.

Moreover, where their legal status is concerned, the rights recorded in this way are subject to different treatment.
In Cdte d'Ivaire, for instance, the 1998 land tenure law takes little account of the experience gained as a result of
the PFR procedure, and the “land tenure certificate”, which was a major legal innovation, is expected to disappear
in the next few years, since all registered land must be converted to private title within three years. In Benin, the
status of this land-tenure certificate is also rather unclear. Finally, the issues of maintenance (cost of introducing
and carrying out the surveys) — a decisive factor in the long-term viability of such procedures — seem to have been
under-estimated when the PFRs were launched.

3. Decentralised management of land and resources: restoring to local
communities the right to define and implement the rules

Madagascar has seen an ambitious attempt to harmonise decentralised management and administrative decen-
tralisation. Decentralised management of resources has emerged as the chosen policy for protected areas, as a result
of failures to exclude people living in the vicinity. Since 1996, these measures have been extended to all rural
areas. To encourage sustainable management and reduce pressure for land clearance, the policy aims to grant ex-
clusive rights to local communities, and to harmonise agricultural intensification and use of natural resources. The
objective is to achieve secure local management of common property by transferring management to grass-roots
rural communities, based on a contract between community, local council and the State. Drawn up with the help
of a specially trained “mediator”, the contract includes provisions to transfer management of natural resources
(marshlands, forests, etc.) and to make land rights in respect of agricultural and village land more secure (Sécuri-
sation fonciere relative / SFR). Implementation of these measures has gone hand in hand with a series of legal re-
forms (the 1996 law on the joint management of natural resources, decree 98-610 on SFR, the law governing local
authorities, a new forestry policy). This ambitious and coherent approach relies on the systemisation of local ne-
gotiating procedures, which raises some doubts as to their general applicability.

Elsewhere, many less ambitious approaches to negotiating local codes or local conventions have been tried in the
context of development projects. Though these have as yet rarely been given legal recognition, they are a way of
implementing decentralised management. Though is not yet possible to assess the effectiveness of such arrange-
ments, it is already clear that their recognition by the administration is essential if the rules are to be guaranteed
and if the bodies responsible for implementing them are to be able, where necessary, to apply sanctions. In the
absence of clear directives on the part of central government, these experiments therefore remain fragile, subject
to the goodwill and support of the local administration.




4. Making transactions secure

Whereas PFRs involve the systematic registering of plots of land, the land tenure transaction approach focuses on
the procedures whereby rights are transferred. The thing which legitimises a right is the fact that it has been ob-
tained, in a legitimate manner, from someone who was empowered to dispose of it or who held it and was enti-
tled to transfer it. Indeed, much of the insecurity relating to land tenure centres on the transactions involved,
whether the problem is one of new, more money-oriented forms of transaction which are not regulated by pre-
cise local rules (“sales”, some leasing arrangements, etc.), or whether it is the challenging of earlier arrangements
(calling into question the validity of loans of land; repossession of borrowed plots, etc.). Consequently, clarifying
the procedure and formalising the contract whereby an individual (acting on his own behalf or on behalf of his
family group) grants to a third party, temporarily or permanently, all or part of the rights he holds over a given plot
of land may be a good way of facilitating the circulation of land rights and helping reduce the attendant insecu-
rity. In many regions, rural dwellers are now increasingly making use of written contracts when engaging in land
transactions.

This raises questions as to the types of transaction recognised in a given area, how to determine what clauses are
indispensable, whether or not a written document is necessary, the form it should take, and the legal status of such
agreements — private contract or authentic deed —, given that too prescriptive a procedure could be unsuited to
the means and expectations of rural people.

Still relatively untried (except in Guinea), this approach needs to be properly evaluated. On the face of it, it would
seem to satisfy a number of important requirements; it supports the emergence of local use of written documents;
it creates a link between local rules and national laws without being too rigid; it focuses on the most dynamic as-
pects of land tenure regulations, where many people are concerned to achieve security, without claiming to cover
all aspects of land rights; and it encourages the transmission of rights.

5. Land tenure observatories: understanding local practices to help design
new policies

The idea of a land tenure observatory (Crousse, 1991) is to establish, over time, the capacity to observe changes in
land tenure, focusing on a particular problem and a series of locations regarded as representative or of special sig-
nificance. The objectives (whether research oriented or responding more to a political requirement), the observa-
tion arrangements and the institutional framework may be extremely varied.

Following the events of 1991 in Mali, the Etats Généraux du Monde rural (an Assembley for rural people) put for-
ward the idea of a land-tenure charter — a blueprint law capable of regional adaptation. To assist in drawing up
this charter, a land tenure observatory was set up. This was an independent structure bringing together a team of
specialised researchers, each concentrating on a particular region. They were to report to the team at the Ministry
of Agriculture responsible for formulating the charter, enrich the process by contributing their detailed knowledge
of different local situations and, more generally, lend support to the people involved in the land tenure reform.
The advantage of the land tenure observatory approach, implemented prior to legislation being drafted, is that it
ensures that information and analyses are channelled up the hierarchy and that mechanisms are established for
dialogue with those taking the decisions. Its implementation can nevertheless be difficult. The Malian experiment
suffered from a clumsy institutional set-up and, after a fairly short time, a lack of leadership on the part of the Min-
istry of Agriculture. The rural charter project was subsequently dropped in favour of recasting the National Prop-
erty and Land Tenure Code (Code Domanial et foncier).

6. Administrative decentralisation: does it clarify or complicate the land
tenure situation?

In reshuffling the cards of local power and creating elected local councils, administrative decentralisation would
seem to be a factor in favour of decentralised management of land and resources. However, the relationship be-
tween the two processes is more complex than it first appears. In many cases, administrative decentralisation was
undertaken without reference to the land tenure question. At the same time, the different branches of sectoral leg-
islation do not always develop at the same speed, giving rise to conflicting structures and powers.



Moreover, because of its political character, there are grounds for fearing that elected councillors will not feel ac-
countable to the electorate and therefore motivated to clarify the land tenure situation in a way which benefits local
communities. In Senegal, for instance (Blundo, 1996), experience with Rural Councils appears to show that the
processes whereby land is granted are not always the result of a concerted decision. Finally, administrative de-
centralisation is being implemented at supra-village level. Giving increased powers to authorities of this kind there-
fore represents a centralisation of powers from the local point of view, as it is at the level of village, group of
villages or hamlet that land tenure issues are currently managed.

7. Many innovations, and on-going experiments

Itis clear that many changes are taking place, both on the ground and in formulating new legislation. The legislative
texts that have been revised over the last ten years form an impressive list. As well as the wide range of commit-
tees set up by development projects, many legal and institutional innovations have been introduced and are now
part of the official landscape. Without attempting to be exhaustive, we might mention home grazing areas for pas-
toralists in Niger, land-tenure certificates in Cote d'Ivoire, local conventions in Mali, district land-tenure commis-
sions in Niger, farmer-forest commissions in Céte d’lvoire, and so on. All of these are steps forward in reducing the
legal dualism and trying to reconcile legality with legitimacy. Related processes are occurring in other parts of
Africa, for instance Land Boards in Uganda.5

These are important developments, but do not yet provide a complete answer. Firstly, they are still at the experi-
mental stage, and we do not know all the issues and difficulties they raise. The PFRs have made considerable
progress since they were launched, but a number of questions, particularly as regards the legal status of the rights
recorded, have still to be resolved in most countries. The new legal and practical developments highlight new as-
pects of a complex reality. Time is still needed before we can claim to have mastered all the details of these inno-
vative procedures and validated the theory in actual practice.

In addition, there has been a certain amount of resistance to these developments, taking the form of restrictions
on the room for manoeuvre effectively offered by recent legislation, delays in introducing some of the decrees im-
plementing these new laws, persistent contradictions between sectoral legal texts, and between their intentions
and content. There has also been some instances of a return to former ways, as in Cote d'lvoire, where the PFR has
become no more than a tool for speeding the transition to generalised private ownership. It should be remembered
that these new developments are taking place in a context of growing polarisation and extension of urban inter-
ests, sometimes encouraged by the State.

IV. KEY ELEMENTS OF LAND TENURE DYNAMICS

1. Customary regulations and changing rights

All the empirical analyses that have been conducted demonstrate the great flexibility of local land tenure systems,
and their capacity to change when faced with new circumstances. Contrary to the persistent prejudice about the
supposed rigidity of timeless “traditional” land tenure rules, there is no evidence for the collapse of local tenure
systems, even under the pressure of high and rising population densities or the influence of strong market forces.

Apart from their diversity and openness to change, local tenure systems nevertheless share certain characteristics,
as evidenced in particular by Berry (1988; 1993): rights over land and resources are linked with social connections,
and access to resources is mediated by social networks and patronage. Moreover, one and the same plot may be
subject to various interlocking rights. Whereas some parties hold property rights or the right to allocate land, others
have access to resources only because a right to farm has been delegated to them, thanks to their social relations
with the former (Lavigne Delville et al, 2001). The allocation of rights does not depend on the application of a set
of precise rules, but on negotiation, starting from general principles and following a procedural logic (Chauveau,

S For developments in Southern Africa, see Toulmin and Quan eds, 2000.




1998). Often — but not everywhere — the power of the first occupants stems from their control of relations with the
earth spirits and therefore has a magical or religious dimension.

It is important to recognise the ambiguity of the term “customary right”. A historical or anthropological approach
generally reveals the naivety of the idea of timeless customary or community land tenure systems that have some-
how survived despite the domineering influence of the State. Everywhere, local land tenure rights are the histori-
cal result of interaction between local actors and State intervention. Even though they have never been applied in
their entirety, successive land tenure and forest laws have strongly influenced local realities, giving rise to succes-
sive reinterpretations. Though they hark back to historically based sources of legitimacy, today’s land tenure prac-
tices are contemporary and modern in the sense that they reflect current social relationships and problems. Though
most land tenure practices in Africa belong to the “customary” sphere, this does not mean that they are change-
less mechanisms, but that the principles which govern this kind of land tenure management are themselves “cus-
tomary” in origin. This is because the authorities which oversee their implementation derive their legitimacy, at
least to some extent, from a source which is customary or claimed to be such.

The fact that the mode of regulation is based on local principles does not mean that the rules and rights concerned
are following age-old practices. This is clearly demonstrated by the emergence of new rights and rules (regarding
access to newly cultivated areas such as bas-fonds, valley-bottom land, the exploitation of natural resources, or the
procedures governing new forms of transaction); the increasing individualisation of land tenure rights; or the de-
velopment of monetary transactions even within local land tenure systems. Contrary to widely held belief, there
is not necessarily any contradiction between these processes and a form of tenure which remains “local” in char-
acter.

This is true, for instance, of the controversial issue of the commercialisation of land, and its transformation into a
marketable “asset”. In places where land does not have a sacred character, the practice of selling land has devel-
oped without any apparent difficulty, despite the generally held belief that land in Africa is inalienable. In the Gulf
of Guinea, the south of Benin, Ghana, the west of Cameroon, or along the River Niger in Niger, commercial trans-
actions in respect of land are a frequent, and indeed long-standing, phenomenon (Mortimore, 1998). There are
sometimes customary procedures to be respected (Kasanga, 2000; Hallaire, 1991) the purpose of which is to au-
thenticate the transfer of ownership. Even in places where the customary rules decree that land is inalienable,
commercial transactions can occur and develop, openly or in secret.

Though there is no automatic connection between population densities and involvement in the market economy
(Lavigne Delville et Karsenty, 1998), we are indeed in a situation of “imperfect commercialisation of land” (Le Roy,
1997), in which the social relationships between the parties concerned still determine the procedures and content
of their relationships in respect of land. Indeed, there is often ambiguity as to what is at stake in a transaction. Local
inhabitants sometimes seek to sell the right to farm a plot, rather than the land itself. The restrictions imposed (lim-
itation of the right to hand on the purchased rights to another purchaser, and sometimes even to one’s own de-
scendants; the possibility of repossessing the land if it is wrongly used, etc.) reveal that these are not always
“genuine sales” involving alienation of the land and a renunciation of all rights over it. And yet, the purchasers may
believe or claim that they have bought the land. The ambiguity surrounding the content of the transaction creates
uncertainty, or opportunities for manipulation, which one or other of the parties may use to his advantage.

The fact is that change comes through the interplay of the actors involved: they grasp the opportunities offered to
them, promoting their interests by exploiting “traditional” procedures or those sanctioned by the State, or a com-
bination of the two. The reality is not an opposition between timeless customary systems and a State which has
not been able to master them, but complex interplays between the parties concerned, who exploit the plurality of
regulations in the context of hybrid local tenure systems.

2. Fluidity of regulations and institutions

Consequently, local land tenure systems are not based on a set of unambiguous rules defining the rights of each
party. Actual rights are the result of arbitration and negotiation performed by the family or political authorities,
working from a number of shared principles. Customary law is by nature procedural, not codified (Chauveau,
1998). Negotiation, dispute, manceuvring and manipulation are the key elements in the strategies the actors adopt



to defend or improve their position, obtain or retain land rights. This procedural dimension also explains the flex-
ibility and dynamism of land tenure regulations (Chauveau, 1997).

As Berry has shown, State intervention — both before and since independence — has not put an end to the domi-
nance of social networks in land-tenure matters. Whether it takes the form of nationalisation as in francophone
Africa (Rochegude, 1998 ; 2000), or the allocation of land to the President of the Republic, who then acts as a
“trustee”, as in Ghana (Kasanga, 2000), State control of land and resources (i.e. the powers the State has taken
upon itself to grant or expropriate land in the often rather vaguely defined “public interest”) does not result in the
establishment of impartial, technocratic management, but in a strengthening of social and political control. So we
find the networks controlling access to resources re-forming around the State apparatus, together with increased
politicisation of the land tenure issue (Bayart, 1989; Lund, 1998; Le Meur et al, 1999). Consequently, securing
income and exercising patronage by granting plots of land or permits to exploit wooded resources (Ribot, 1999) are
at the heart of the land tenure question, as powerful forces strive to acquire monopoly control in the management
of land and resources. At the same time, national political considerations seem increasingly to be affecting and ag-
gravating local conflicts, as the protagonists seek support from one political party or another. With the emergence
of multi-party democracy, land-tenure conflicts offer politicians the opportunity to strengthen their credibility and
number of supporters by demonstrating their ability to act as mediators. This phenomenon has been studied in
such countries as Cameroon and Niger (Lund, 1996), and in the Ferlo region of Senegal (Juul, 1999).

These tendencies are encouraged by the complexity and contradictions of land tenure legislation and the admin-
istrative apparatus set up to implement it. The land tenure issue is characterised by a proliferation of regulatory
bodies and institutions of different origins, each claiming some authority in this field. Land tenure decisions are
not the result of clear prerogatives exercised by bodies founded for this purpose (whether of customary or State
origin), but rather the outcome of a complex interplay of forces, in which each (including the administrative hier-
archy, and even politicians) is trying to assert its authority in matters of land tenure and is opportunistically ma-
nipulated by the protagonists.

3. Insecurity, attempts to make rights more secure, and arbitration

This analysis changes the way we look at land tenure insecurity and conflict management — two important topics
in the current debate, at least in francophone Africa. Insecurity has traditionally been seen as the result of com-
petition for landed resources and the vagueness surrounding customary rights. However, a rather different diag-
nosis emerges from the case studies carried out in parallel with recent research work. Economic developments are
indeed bringing about changes in land tenure relationships and sharpening competition for land and resources,
but institutional arrangements are changing too. Farmers are increasingly relying on written documents to make
transactions more secure (Lavigne Delville and Mathieu coord., 1999). Certainly, there is a generalised insecurity aris-
ing from the fact that local rights are “illegal” in the eyes of the law, but this insecurity is not always expressed. Del-
egated rights, which can be renegotiated, also tend to be somewhat precarious. But insecurity takes different
forms, depending on circumstances, the actors involved and the relations between them. Moreover, the actors are
not passive in the face of changing circumstances. They attempt, more or less successfully, to make use of networks
and alliances, witnesses, recourse to the authorities and written documents in order to make their rights more
secure, playing on both the local and government.

Conflict is an inherent aspect of social interaction. The thing which causes recurrent or explosive conflicts is not so
much competition per se as deficiencies in arbitration systems. Gado (2000) examines this issue in the case of the
Boboye region of Niger, recording many forms of conflict. There are also a large number of institutions through
which people can claim or negotiate rights: village land management committees, chefs de canton, commissions
fonciéres d’arrondissement (district land-tenure commissions), religious authorities and the local administrative au-
thorities. People generally try to settle disputes among themselves, or at the chef de canton level. But it is possible
to by-pass one authority by applying to another which one believes will be more favourable. The various com-
mittees set up by development projects are not mandated to manage conflicts, but they do lay down new regula-
tions and are sometimes a factor in heightening tensions. Where there is a plurality of regulations and several
different bodies claiming authority to arbitrate, lasting, legitimate arbitration is very hard to achieve.
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Nevertheless, not all tensions result in violent conflict. It is therefore important to analyse the methods whereby
conflicts are resolved and the ways in which the actors mobilise the different powers and authorities. This is the
procedure followed by Traore (2000), who shows that, in the Ferlo region of Senegal, rural dwellers prefer to settle
conflicts “in the bosom of the community” and are reviving customary-style authorities to arbitrate disputes, so
avoiding having to call in the government administration.

4. The question of institutions

The essential issue, then, has to do with institutions, i.e. the systems of rules and authorities which govern — or are
supposed to govern — the practices of the actors involved. “Any property system is based on a system of authority.
Only an efficacious authority can guarantee the effective, sustainable implementation of the relational fabric of rec-
iprocal rights and obligations on which a property system depends.” (Mathieu, 1996: 41).

The multiplicity of rules and plurality of authorities makes land tenure regulation difficult, because a rule can be
contested before another authority. This is one of the main reasons for the escalation or recurrence of conflicts.
But even more than the co-existence of contradictory rules, dysfunctions arise from the plurality of bodies engaged
in arbitration (customary chiefs, imams, préfets who soon move on to another post, project technicians, not to men-
tion interfering politicians — Lund, 1996), which are not co-ordinated and tend to give conflicting or changing
advice. In this situation, there is no universally recognised source of arbitration, since any decision can be chal-
lenged by another. Consequently, the situation following a conflict remains unpredictable: the arbitrator's decision
can be questioned, which leads to escalation and militates against any durable solution. Nevertheless, legal plu-
rality is not necessarily a problem in and of itself. It makes change — and therefore the adaptation of practices —
possible, and so plays a relatively functional role. Moreover, in many places the co-existence of legal systems does
not pose a major problem, either because a clear hierarchy has been established in practice,or because the different
authorities have found ways of entering into dialogue and coordinating their efforts.

Focusing on actual practice, rather than the letter of the law, we find that at the present time land tenure regula-
tion (as it results in practice from the decisions of the different actors who, one way or another, play an effective
role in matters relating to land and natural resources) is performed, more or less effectively:

= mainly on the basis of local principles (sometimes contested);

< by a larger of smaller set of authorities and actors of differing status, who may of may not be exercising official
prerogatives (customary authorities, administrative village heads, elected representatives, the territorial admin-
istration, technical services, political leaders or leaders of voluntary associations, etc.), which, depending on cir-
cumstances, act in harmony or against one another.

The main aim of public intervention to provide greater security should therefore be: to help clarify and stabilise rules
which are legitimate in the eyes of most of the actors and recognised by the State, but without trying to produce a
rigidly uniform local system, which in any case would be illusory, given the diversity of settings, actors and power
relationships; to help clarify the mechanisms governing the granting of rights and arbitration, so as to avoid the most
harmful effects of the prevailing plurality of powers; and to help stabilise over time recognised rights or rules.

V. MAKING LAND RIGHTS MORE SECURE

1. Productivity, social harmony, citizenship: the key factors in making rural
dwellers more secure

The issue which first focused attention on the question of land tenure security was that of productivity: rural people
cannot produce efficiently unless they enjoy adequate security of tenure, encouraging them to invest in inputs and
improvements to the land they farm. With some exceptions, local land tenure systems do provide most producers
with adequate security. Economic studies show that, there is no difference in the level of investment in plots to
which people have formal land title and those held on a lineage ownership basis. Long-term investment is often



a way of consolidating more lasting and more individualised rights. In the case of plots acquired from third par-
ties (by delegation of property rights), there are often restrictions (bans on planting trees or making permanent im-
provements), which reflect the land owner’s concern to retain his rights: such restrictions prevent the grantee from
claiming rights of ownership. But there are also arrangements permitting the planting of trees, in which case the
produce or plantation is shared. It is quite likely that the spread of written contracts setting out the prerogatives
and duties of both parties will provide solutions by securing the rights of those with the underlying land claims and
shifting the emphasis to the sharing of investment costs and profits.

Finally, and this is the most important thing, the decision to invest in agricultural intensification depends first and
foremost on economic circumstances, which may or may not make such investment profitable. The links between
land tenure security and productivity are therefore more complex: only part of the insecurity arises from the pre-
vailing legal dualism and its effects; depending on the actors involved and their production systems, the security
requirements differ (Lavigne Delville, 1998c).

Land tenure security also raises the issue of social harmony. In the present situation of unregulated competition
for land and resources, and with different systems of regulation promoting power struggles, acquired rights may
well be called into question. Opportunist claims are made all the more easily, producing potential insecurity and
provoking more and more conflicts. In some areas, particularly areas which have been subject to large-scale mi-
gration over a long period, the change of generation has led the sons of long-established local people and of mi-
grants to challenge the arrangements made by their parents. The former claim the right to repossess the land
formerly granted, while the latter claim full rights of ownership through long occupation and use. In this case, clar-
ifying the rules is clearly in the interests of social harmony

Finally, more than forty years after independence, the fact that a large majority of the population do not have access
to legal procedures and do not have their property and rights made secure by the State effectively continues the
colonial distinction between citizens and subjects, to use Mamdani's expression (1996), and poses a real problem
of citizenship. With the legitimacy of nation states in crisis, providing their citizens with this kind of security could
be a way for the governing class to help reconstruct the social foundations and legitimacy of the State.

2. Thinking in terms of making rights secure

There is no strict definition for the term “security of tenure”. The kind of security an actor needs depends partly on
his social status and place in local social networks, partly on what he produces and the investment required to do
so (Lavigne Delville, 1998b).

Security requirements therefore differ, calling in turn for varied responses. Private ownership is just one way of
achieving security. Indeed, it is not the land itself one possesses, or a particular resource, but rights (prerogatives,
obligations) over a certain portion of land or certain resources. Security of tenure depends not so much on the
nature of the rights one holds (appropriation, private ownership, temporary cultivation, etc.) as on knowing that
such rights will not be unreasonably contested and that, if they are wrongfully challenged, they will be recognised
and strengthened.

So it is possible to hold title and be insecure (if a stronger party prevents one from enjoying one’s rights), or to be
secure on borrowed land, even if the contract is short-term, provided that one has a good relationship with the
grantor and the contract is renewed year after year.

Therefore, it is more helpful to think in terms of making rights secure (Le Roy, Bertrand and Karsenty, 1996), i.e. in
terms of the process whereby rights are recognised and guaranteed. This brings us back to the question of the insti-
tutions which allocate, validate and ensure the effectiveness of such rights.

3. Offering a range of solutions to meet diverse situations

Needs differ from actor to actor. A transhumant herder needs to secure his access to grazing lands, watering points
and holding areas. An arable farmer’s need is to have his rights of ownership or use recognised and not challenged
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unreasonably. Insecurity more often arises from the threat of interventions by external actors making use of con-
cession procedures (according to local procedures, such grants cannot be made unless land has first been ob-
tained). In some cases, where sales of land are a growing phenomenon, insecurity may arise from fear of family
assets being sold off covertly This raises the issue of regulating sales: in what circumstances is someone who holds
lineage rights entitled to dispose of part of the family inheritance? The need of a “newcomer” is to have his rights
recognised locally (they must therefore have been obtained by a legitimate procedure), made visible locally (bound-
ary markers, hedges, etc.) and officially guaranteed by means of a land tenure certificate or title deed. There is a
universal need for arbitration arrangements to be more reliable and predictable, restricting opportunist behaviour.
This will depend partly on reducing the different regulations, and providing a formal explanation of what can or
cannot be done in a given area. By conducting an analysis of existing forms of insecurity, and expectations as re-
gards making land rights secure, it is possible to identify the essential points on which work needs to be done.

4. Hybrid institutions: how to harmonise the different forms of regulation

The only way forward is to achieve at least some degree of reconciliation between legitimacy, legality and actual
practice. The local actors will be more willing to cooperate in the legal process if it is accessible and the legal pro-
visions offer them concrete answers to their problems. The State will be able to control practices and steer their
development only if it begins by recognising the arrangements which already exist.

A land tenure management system consists of a set of principles, rules and authorities which allocate or validate
rights and prerogatives, together with technical tools to give them material form. This system will be functional only
if it includes this diversity of reference points in every aspect of its operation, i.e. if the legal rules, formal institu-
tions and tools (registers, maps, minuted records, etc.) take into account, to one degree or another, the circum-
stances faced by local actors.

Clearly, then, it is the State which needs to take the first step, by broadening the range of legal and institutional
solutions it can provide to rural people, by constructing intermediate systems which make it possible to harmonise
local and state-controlled forms of regulation, and by clarifying its position with regard to local forms of land and
resource management. This being the case, and given the diversity of circumstances, a decentralised form of local
management would seem to be an indispensable pre-condition. This would recognise the right of local commu-
nities to manage their own affairs in the context of an open legal system, supported by the State and subject to
compliance with certain procedural conditions to ensure fairness.



VI. CONCLUSION: THE DEBATE ON LAND TENURE POLICY

It is now generally agreed that the unregulated coexistence of a number of different institutions and systems of
regulation is one of the major causes of dysfunction in land tenure management. Nevertheless, the idea that the
State should seek to exercise control of land is discredited. At the same time, a return to “traditional” ways of doing
things is unthinkable, given the economic and political changes of recent decades. Finally, it would seem illusory
to believe that the generalisation of private ownership can resolve the contradiction in the short term, whether this
is achieved by wholesale registration of land or the free play of market forces (the effect of which would be to mar-
ginalise a large part of the rural population, with high costs in terms of poverty and rural exodus).

This being the case, the best solution would be to harmonise the different legal regimes, retaining the dynamic
flexibility of local systems, while building up a body of regulations. There are three aspects to this approach:

= making rights more secure, by offering a range of solutions;

= making land tenure management a more local matter, with debate as to the extent to which the State should trans-
fer responsibility to local communities;

< recognising the legitimacy of existing rights, and so breaking with the present official denial of such rights.

This sets the scene for the current debate on land tenure policy, within which there is scope for a diversity of po-
litical choices and intervention measures. Government recognition of local land tenure rights is a way of over-
coming the dichotomy between national legislation and local rights, with the options ranging from the State
agreeing a degree of local autonomy in land tenure matters, with the accent on arbitration, to the establishment
of land ownership rights based on locally recognised claims to property.

We hope this workshop will provide a fruitful opportunity to share and debate recent experiments and emerging
trends, to clarify the terms of the debate itself, share achievements and make progress in renewing land tenure
policy, thus taking up the economic and political challenges faced by West African countries as they enter the 21st
century.

14



15

BIBLIOGRAPHY

Bayart J.F., 1989, L'Etat en Afrique, la politique du ventre,
Paris, Fayard, 439 p.

Bergeret A., 1995, “Les forestiers coloniaux: une
doctrine et des politiques qui n’ont cessé de ‘rejeter
de souche™, in Les sciences hors d’Occident au X°
siécle, Paris, Orstom.

Berry S., 1993, No condition is permanent, the social
dynamics of agrarian change in subsaharian Africa,
Madison, The University of Wisconsin Press, 258 p.

Bertrand A., 1996, “Négociation patrimoniale plutdt que
gestion de terroirs”» in Le Roy et al dir. La
securisation fonciére en Afrique, Paris, Karthala, pp
342-348.

Blundo G., 1996, “Gérer les conflits fonciers au Sénégal:
le réle de I'administration locale dans le sud-est du
bassin arachidier”» in Mathieu P. et al. dir, 1996,
Démocratie, enjeux fonciers et pratiques locales en
Afrique, pp. 101-119.

Bruce J.W., 1992, From replacement to adaptation: a shift
of paradigm, working paper, Land Tenure Center.

Bruce J.W. and Migot-Adholla S.E. eds., 1994, Searching
for land tenure security in Africa, Kendall/Hunt
publishing company, 282 p.

Chauveau J.-P., 1997, “Jeu foncier, institutions d’acces a
la ressource et usage de la ressource.” In B. Contamin
and H. Memel-Foté (eds). Le modéle ivoirien en crise.
GIDIS/Karthala, Paris/Abidjan.

Chauveau J.P., 1998, “La logique des systémes
coutumiers.” In Lavigne Delville (dir). Quelles
politiques foncieres en Afrique rurale? Ministére de la
Coopération/Karthala, Paris.

Chauveau J.P., Bosc P.M. and Pescay M., 1998, “Le plan
foncier rural en Cote d’lvoire.” In Lavigne Delville
(dir). Quelles politiques foncieres en Afrique rurale?
Ministere de la Coopération/Karthala, Paris.

Cheneau Loquay A., 1998, “Le poids des grands
domaines en Guinée Bissau™», in Lavigne Delville dir,
Quelles politiques fonciéres en Afrique rurale?
Ministére de la Coopération/Karthala, Paris.

Comby J., 1998, “La gestation de la propriété.” In Lavigne
Delville (dir.) Quelles politiques foncieres en Afrique
rurale? Ministére de la Coopération/Karthala, Paris.

Crousse B., 1991, “ L'outil de recensement des
évolutions: I'observatoire foncier” in Le Bris et al. dir,
L’appropriation de la terre en Afrique noire , Paris,
Karthala, pp.229-231.

Crousse B., 1991b, “L'influence des réglementations
foncieres modernes dans I'aménagement de la
vallée; objectifs, contenus, résultats et conflits sur la
rive mauritanienne.” In Crousse, Mathieu and Seck
(eds). La vallée du Sénégal, évaluations et perspectives
d’une décennie d’aménagements. Karthala, Paris.

Faure A., 1995, L’appropriation privée de la terre en

milieu rura : politiques fonciéres et pratiques locales
au Burkina Faso, Dossier Zones Arides n°59, London,
IIED, 16 p.

Floquet A. and Mongbo R.L., 1998, Des paysans en mal
d’alternatives. Dégradation des terres, restructuration
de I'espace agraire et urbanisation au Bas Bénin.
Weikersheim, Margraf.

Gado B. A., 2000, “Instances d'arbitrage et itinéraires de
résolution des conflits fonciers dans le Boboye
(Niger)”», in Lavigne Delville Ph., Toulmin C., Traore
S. dir., Gérer le foncier rural en Afrique de I'ouest,
Karthala/URED, pp. 303-326.

Hallaire A., 1991, Paysans montagnards du Nord-
Cameroun, les monts Mandara, coll. A travers
champs, Paris, Orstom.

Hilhorst T. and Coulibaly N., 1998, Elaborating a local
convention for managing village woodlands in
southern Mali, Drylands Issue Paper no 78, IIED,
London

IIED, 1999, Régimes fonciers et acces aux ressources
naturelles en Afrique de I'ouest: questions et
opportunités pour les 25 ans a venir, Drylands
Programme, International Institute for Environment
and Development, London.

Juul K., 1999, Tubes, Tenure and Turbulence: The effects
of drought related migration on tenure systems and
resources management in northern Senegal. PhD
Dissertation, International Development Studies,
Roskilde University Centre, March 1999.

Karsenty A., 1998, “Entrer par I'outil, la loi, ou les
consensus locaux ?”, In Lavigne Delville (dir). Quelles
politiques fonciéres en Afrique rurale? Ministére de la
Coopération/Karthala, Paris.

Kasanga K., 2000, “Systemes fonciers, accés aux
ressources et décentralisation au Ghana”, in Lavigne
Delville Ph., Toulmin C., Traore S. dir., Gérer le foncier
rural en Afrique de I'ouest, Karthala/URED, pp. 55-80.

Keita, Y., 1998, “De I'essai d’un bilan des législations
fonciéres en Afrique de 1960 & 1990.” In Lavigne
Delville (dir). Quelles politiques fonciéres en Afrique
rurale? Ministere de la Coopération/Karthala, Paris.

Lavigne Delville Ph., 1998a, Foncier rural, ressources
renouvelables et développement en Afrique, Coll.
Rapports d’études, Ministére des Affaires Etrangeres
— Coopération et francophonie, Paris, 139 p.

Lavigne Delville Ph., 1998b, “La sécurisation de I'accés
aux ressources: par le titre ou l'inscription dans la
communauté ?” in Lavigne Delville Ph. dir. Quelles
politiques fonciéres en Afrique noire rurale? réconcilier
pratiques, légitimité et l1égalité , Paris, Ministére de la
Coopération/Karthala, pp. 76-86.

Lavigne Delville, Ph., 1988, “Sécurité fonciére et
intensification”, in Lavigne Delville Ph. dir. Quelles
politiques fonciéres en Afrique noire rurale? réconcilier
pratiques, légitimité et légalité, Paris, Ministere de la



Coopération/Karthala, pp.264-292.

Lavigne Delville Ph. and Karsenty A., 1998, “Des
dynamiques plurielles.” In Lavigne Delville (dir).
Quelles politiques fonciéres en Afrique rurale?
Ministére de la Coopération/Karthala, Paris, pp. 215-
242,

Lavigne Delville Ph. (dir), 1998, Quelles politiques
fonciéres en Afrique rurale? réconcilier pratiques,
Iégitimité et Iégalité. Ministére de la
Coopération/Karthala, Paris.

Lavigne Delville Ph. and Mathieu P. (coord.), 1999,
Formalisation des contrats et des transactions:
repérage des pratiques populaires d’usage de I'écrit
dans les transactions fonciéres en Afrique rurale.
Document de travail. Gret/IED, Paris/Louvain.

Lavigne Delville Ph., Toulmin C., Traore S. dir., 2000,
Gérer le foncier rural en Afrique de I'ouest,
interventions publiques et dynamiques locales,
Paris/Saint-Louis, Karthala/URED, 357 p.

Lavigne Delville Ph., Toulmin C., Colin J.Ph., Chauveau
J.P., 2001, L'acceés & la terre par les procédures de
délégation fonciére (Afrique de I'ouest rurale):
modalités, dynamiques et enjeux; rapport final de la
recherche “droits délégués d’acceés a la terre et aux
ressources”, GRET/IRD/IIED, 207 p.

Le Meur P.-Y., Bierschenk T. and Floquet A., 1999,
Paysans, Etat et ONG au Bénin. Working Papers on
African Societies 33, Berlin: Das Arabische Buch.

Le Roy E., 1996, “Des autorités foncieres légitimées,
autonomes et gestionnaires”» in Le Roy et al dir La
sécurisation fonciere en Afrique, Karthala, pp.239-250.

Le Roy E., Bertrand, Karsenty A., 1995

Le Roy E., 1997, “La sécurité fonciére dans un contexte
africain de marchandisation imparfaite de la terre”»
in Blanc-Pamard and Cambrézy coord. Terre, terroir,
territoire, les tensions foncieres, Coll. Dynamique des
systeémes agraires, Paris, Orstom, pp. 455-472.

Le Roy E., 1998, “Les orientations des réformes fonciéres
depuis le début des années quatre-vingt dix.” In
Lavigne Delville (dir). Quelles politiques fonciéres en
Afrique rurale? Ministére de la Coopération/Karthala,
Paris.

Lund C., 1996, “Compétition pour les juridictions et
manoeuvres politiques au Niger” in Mathieu, Laurent
and Willame dir. Démocratie, enjeux fonciers et
pratiques locales en Afrique, conflits, gouvernance et
turbulences en Afrique de I'Ouest et centrale, Cahiers
africains n° 23-24, Paris, CEDAF/L’Harmattan, pp.
135-150.

Lund C., 1998, Land, Power and Politics. Land Struggles
and the Rural Code. Hamburg: APAD-Lit Verlag.

Mathieu P., 1996, “La sécurisation fonciére, entre
compromis et conflits: un processus politique” in
Mathieu, Laurent and Willame dir. Démocratie,
enjeux fonciers et pratiques locales en Afrique, conflits,

gouvernance et turbulences en Afrique de I'Ouest et
centrale, Cahiers africains n°® 23-24, Paris,
CEDAF/L’Harmattan, pp. 26-44.

Mathieu P. and Freudenberger M., 1998, “La gestion des
ressources de propriété communautaire”, in Lavigne
Delville Ph. dir. Quelles politiques fonciéres en Afrique
rurale, Paris, Ministere de la Coopération/Karthala.

Mathieu P ., Lavigne Delville Ph., Ouedraogo H., Pare L.
and Zongo M, 2000, Sécuriser les transactions
fonciéres au Burkina Faso, rapport de synthese de
I'étude sur I'évolution des transactions fonciéres,
GRET/Ministére de I'Agriculture/Ambassade de France
au Burkina Faso.

Migot-Adholla S.E., Hazell P., Blarel B. and Place F.,
1991, “Indigenous land rights systems in sub-Saharan
Africa: A constraint on policy?” World Bank Economic
Review vol. 5 (1): 155-175.

Ministére de I’Agriculture, 2000, Présentation et
discussion des résultats de I'étude sur I'évolution des
transactions fonciéres au Burkina Faso, Compte-rendu
de I'atelier, Ouagadougou.

Mortimore M, 1998, “Evolution des régimes fonciers
dans les pays anglophones d’Afrique occidentale” in
Lavigne Delville Ph. dir. Quelles politiques fonciéres en
Afrique rurale, Paris, Ministére de la
Coopération/Karthala.

Ostrom E., 1990, Governing the commons, the evolution
of institutions for collective action, Cambridge,
Cambridge University Press, 220 p.

Platteau J.-Ph., 1996, “The evolutionnary theory of land
rights as applied to sub-saharan Africa: a critical
assesment”, Development and change, vol. 27, n° 1 : 29-
86.

Raynaut C., 1997, “Transformation des rapports sociaux
et dynamique d’usage des ressources: (1) naissance
de la question fonciére.” In C. Raynaut (ed). Sahels,
diversité et dynamiques des relations sociétés-nature,
Karthala, Paris, pp. 285-313.

Ribot J.C., 1999, “Rebellion, Representation and
Enfranchisement in the Forest Villages of
Makacoulibantang, Eastern Senegal” Communication
to the Conference Land Tenure Models for 21st
century Africa, African Studies Centre/World
Resources Institute, Leyden, sept. 99, 25 p.

Rochegude A., 1998, “Les instances décentralisées et la
gestion des ressources renouvelables” in Lavigne
Delville Ph. dir. Quelles politiques foncieres en Afrique
rurale ? Paris, Ministére de la Coopération/Karthala.

Rochegude A., 2000, Décentralisation, acteurs locaux et
foncier; mise en perspective juridique des textes sur la
décentralisation et le foncier en Afrique de I'ouest et de
Centre, PDM/Coopération francaise, Tome 1,
synthése, 107 p., Tome 2, Fiches pays.

Traoré S., 1997, “Les législations et les pratiques locales
en matiere de foncier et de gestion des ressources

16



17

naturelles au Sénégal.” In Tersiguel and Becker (eds).

Développement durable au Sahel, Karthala/Sociétés,
espaces, temps, Paris/Dakar, pp 89-102.

Traore S., 2000, “De la ‘divagation des champs’:
difficultés d’application d’un principe coutumier de
gestion partagée de I'espace pastoral au Ferlo
(Sénégal)” in Lavigne Delville Ph., Toulmin C., Traore

S. dir., Gérer le foncier rural en Afrique de I'ouest,
Karthala/URED, pp. 249-270.

Toulmin C. and Quan J.(eds), 2000, Evolving Land Rights
in Africa, DFID/IIED.

Vedeld T., 1994, L’Etat et la gestion des paturages: la
création et I'érosion d'institutions pastorales au Mali,
Dossiers Zones Arides n°46, 11IED, 55 p.



ADMINISTRATIVE DECENTRALISATION
AND DECENTRALISED MANAGEMENT OF
LAND AND RESOURCES

What local mechanisms?
Workshop 1.1., Tuesday 19 March

It is not only State agencies which are involved in land tenure management at the local level. As well as the terri-
torial administration, many customary authorities, new elites, community associations, politicians, and agents of
the technical and conservation services also play a more or less recognised and influential role. Committees of a
more or less formal nature are also set up under the auspices of development projects or by NGOs. In practical
terms, the “local land tenure regulation mechanism” is an amalgam of all these actors, competing or working to-
gether in harmony. In some cases, the resulting system of regulation may be relatively effective; in others, it can
give rise to conflicts.

In such circumstances, regulation and stabilisation of the land tenure situation will probably depend on clarifying
the roles and competence of the different actors and stabilising the relationships between them at the “local” level
(here understood in terms of the basic administrative unit). The principle of “local” management of land and re-
sources is nowadays almost universally accepted, though fierce debate continues as to the respective roles of the
State and the elected representatives of the local population, what bodies are fit to play a part in defining and im-
plementing the rules, and so on.

There have been developments in the legislation applying to particular sectors. This has given greater autonomy
to local communities, the aim being to foster participation or decentralisation. By establishing elected local gov-
ernment structure and breaking up the monolithic State, administrative decentralisation sometimes appears to
offer greater opportunity for decentralised management. But in many cases there are continuing ambiguities be-
tween the bodies of legislation governing particular sectors and that applying to local government. Moreover, the
links between administrative decentralisation and decentralised management of land and renewable resources are
less direct than one might imagine.

The purpose of this workshop is to discuss the issues relating to the “local” management of land and resources (in-
cluding the ambiguities in inherent in the term “local”), analysing recent development in the legal framework in
certain countries. To provide a clearer picture of the conditions for local management, we shall also be discussing
contradictions in current legislation: the creation of communes (the basic unit of local government) with ill-defined
powers in land tenure matters, contradictions between local government legislation and the laws applying to par-
ticular sectors, which maintain tight state control over resources, etc.
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ADMINISTRATIVE DECENTRALISATION
AND THE LAND TENURE QUESTION

A few thoughts

Ph. Lavigne Delvilles

In the debate on land tenure in rural West Africa, most observers are now united in advocating decentralised man-
agement of land and natural resources. As they see it, restoring the control of rural populations over their terri-
tory and resources is a necessary step in breaking the State monopoly and getting away from the disastrous
consequences this kind of policy has had on the relationship between central government and rural communities,
and on the environment?.

In the early 1990s, this issue coincided with moves towards administrative decentralisation. National governments
were in crisis (there had been a breakdown in the form of governance established at the time of independence,
triggered by deteriorating economic circumstances) and, as the democratisation process gathered strength, ad-
ministrative decentralisation was seen as a panacea, a way of promoting local democracy and a form of local de-
velopment based on active popular participation. In establishing legitimate elected assemblies responsible for
managing local affairs, administrative decentralisation also seemed to offer a possible solution for the local man-
agement of land, as the Village Committees set up under village land management (“gestion de terroir”) projects
were experiencing difficulties in fulfilling the role they had been expected to play. The Praia conference organised
in 1994 by the CILSS (Comité Inter-Etats de Lutte contre la Sécheresse au Sahel) and the Club du Sahel was a key
factor in bringing these ideas together.

However, the connection between these two issues is not so obvious as it might appear. Certainly, there are affini-
ties and possible connections but, for land tenure as for other issues, decentralisation presents dangers as well as
opportunities. Politically, decentralisation may be a way of further bypassing and weakening the State, providing
a minimum level of services to avoid social explosion, an opportunity to create a local political class reproducing
the “politics of greed” at the local level. Conversely, it may be an opportunity to re-establish the legitimacy of the
State on new foundations and provide efficient management of public services which the State is incapable of pro-
viding (Laurent, 1997). It is likely that political decisions, as well as the purely “technical” apparatus of decentrali-
sation (electoral procedures, competence of elected representatives, consistency or inconsistency of the legal texts,
supervisory measures, etc.) will have a decisive impact.

Where land and the management of natural resources are concerned, there are a number of ambiguities regard-
ing the forms and procedures of this kind of “local management”. The aim here is to clarify this issue and open up
some avenues for discussion.

6 Gret, 211-213 rue La Fayette, 7510 Paris, tel : 33.1.40.05.61.38; fax. 33.1.40.045.61.10; e-mail:lavignedelville@gret.org

7 This text consists of extracts from Lavigne Delville Ph., 1999, “La décentralisation administrative face a la question fonciére
(Afrique de I'ouest francophone rurale)”, Working papers on African societies n°39, Institut fur Ethnologie und Afrikastudien (Mainz
University)/ Das Arabische Buch, 18 p. The conclusions it draws are based on the research of a group of experts on land tenure in
Africa, carried out for the French overseas development administration (Coopération francaise), under the aegis of an
interdisciplinary steering committee (Cf. Lavigne Delville dir. 1998, MAE, 1998). However, the author takes sole responsibility for the
opinions expressed here.



DECENTRALISED MANAGEMENT OR PARTICIPATORY LOCAL
MANAGEMENT: A BREAK WITH POLICY BASED ON STATE
OWNERSHIP OF LAND?

“Decentralised local management rather than village land management
(gestion des terroirs)”’?®

Most observers and donor agencies agree on the principle of local management, which is also the solution de-
manded by rural communities themselves, when they are in a position to do so09. As always, however, this appar-
ent consensus conceals different positions and degrees of conviction. The experts advocate a participatory and
democratic form of local management based on customary systems and local authorities, without always seem-
ing to be aware of the contradictions inherent in this position: not all resources are subjects to “customary” local
management10; there is a contradiction between the advocacy of customary systems and the desire for democ-
ratic, transparent management which involves all the actors in decision-making and gives women and herders
greater access to resources; finally, the arrival of newcomers and growing competition for resources is tending to
undermine the existing rules and capacity for regulation.

International institutions pay lip service to the idea. The territorial administration and State technical services
(Eaux et foréts/water resources and forestry department, development project technicians, etc.) adhere to the of-
ficial line, owning the principle of subsidiarity in decision-making when it strengthens their autonomy, but often
showing reluctance to apply it when it challenges their power over local communities and threatens some of the
indirect advantages they derive from the status quo. By adopting the demand for local management —though with-
out embracing the democratic and egalitarian dimensions preached by the experts —the customary authorities see
it as an opportunity to strengthen their hold over land, and even use the “customary” tag to exclude people who
cannot claim “local” status. Pointing to these potential abuses, the new elites naturally support the idea that man-
agement responsibilities should be vested in local associations, as a way of ensuring that things are managed in
the general interest. In short, the prospect of a shift in the balance of power is causing ferment. Whatever its offi-
cial position, each party is striving to establish its own claims to control resources.

Although it marks a break in principle with centralised State control, the term “local management” is sufficiently
vague to cover a wide range of circumstances. Its very vagueness makes consensus possible: you can hardly be
against it on principle. It is only when concrete legal and institutional decisions have to be made, when it comes
to determining the rights and roles of the various actors, that the real issues begin to emerge. Though this is rarely
stated explicitly, the real matter at issue is the transfer of power to local communities and their representatives; in
other words, it centres on the choice between a simple deconcentration of power (with the State and its agents
maintaining control but granting more local autonomy171) and genuine “decentralised” management, whereby the
actual decisions are taken by the local communities and their representatives, with the State’s role restricted to
laying down guidelines (defining the conditions for decentralised management), advising and giving a posteriori
approval. Of course, decentralised management means autonomy, not independence: the State and its technical
services are still responsible for setting the parameters and exercising supervision. It is possible to devise different
methods of co-management. But the key question is whether or not authority to formulate the rules of manage-
ment, using categories of thought which make sense to rural dwellers, is actually delegated. This is very different from
being given responsibility for implementing rules that have been defined by others on the basis of alien princi-
ples12,

8 Bertrand (1996).

This was one of the most pressing demands of the Etats Généraux du Monde Rural (representative assembly of the rural world),
held in Mali in 1992.

O This is particularly true of woodland resources in bush areas.

In fact, except for the registering of land, where cases in excess of a certain hectarage are quickly referred to central

government, the local territorial administration (arrondissement, cercle or département) generally acts autonomously.
12 The French term “gestion” (management) is ambiguous as it has two dimensions: the formulation of rules, and their
implementation (English makes a distinction by using the terms “governance” and “management”). The issue here is one of
“governance”. Cf. Ostrom, 1990, for an analysis of the conditions for formulating lasting rules for the management of community
resources, and Ostrom, 1994, 1997, for an instance of their application to irrigation.
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Recent development in legislation covering particular sectors, forests for example, is significant in this respect:
openness to “greater participation” is limited to asking villagers to acts as policemen on behalf of Eaux et Foréts
and giving them a share of the fines, but without allowing them any say in changing the rules and regulations.

Initiatives and resistance

Some recent initiatives seem to be going in the direction of this sort of decentralised management: local proce-
dures for validating transactions, projects supporting the negotiation and implementation of local agreements, local
communities defining the rules of access to grazing land or new rules for cutting firewood, neo-customary associ-
ations taking charge of the management of a particular resource (Laurent, 1995, Sanou, 2000). These experiments
are too recent for us to assess their long-term impact, but they are encouraging examples of new thinking. How-
ever, it is often difficult to distinguish between project-driven processes lacking real local roots and truly local ini-
tiatives (albeit supported by outside agencies). We should avoid too narrow a view of what is generated from within
and what is imposed from without, but try to assess the degree of autonomy of the processes concerned. Analy-
ses of the management of collectively owned resources show that the operational rules (what is authorised, pre-
scribed or forbidden) can be applied only to the extent that they are based on shared, recognised principles, and
are laid down and implemented by a legitimate system of authority with the other committees) designed and im-
posed from without becomes apparent: unless they are founded on concepts of space and resources which are
owned as part of the social fabric, unless they are founded on legitimate authority systems (which does not nec-
essarily mean the customary authorities), external rules prove impossible to apply13. Even in responding to new
needs and new situations, it is likely that the only viable solutions will be those which provide continuity with ex-
isting collective modes of action and authority systems. From these, “modern” bodies (i.e. bodies set up today in
response to today’s problems) will be able to draw legitimacy and valid principles for action14.

Such developments have also met with resistance, open or covert. In the south of Mali, for example, the agents of
the Eaux et Foréts refused to recognise agreements governing the management of woodland resources concluded
by a number of villages, on the pretext that they could not approve any such agreement until the legislation on
decentralisation was published (Hillhorst & Coulibaly, 1996). Though much discussed, the principle of local man-
agement is sometimes in practice reinterpreted in terms of local participation, with the rules still very much dic-
tated by the technical personnel. Nationally, the commitment expressed by the State sometimes seems to go hand
in hand with the old strategies of maintaining legal ambiguity and putting up passive resistance by blocking
implementation.

All recent analyses in fact show that local arrangements remain very fragile unless they are given legal and ad-
ministrative recognition. Even when rules are shared and recognised within the community concerned, they have
no validity vis-a-vis third parties in the event of conflicts, whether these are internal to the group or external (herds
passing through, encroachment by urban dwellers, charcoal-makers, etc.). At present, such recognition is entirely
dependant on the goodwill of the administrative authorities or technical services, and is therefore extremely frag-
ile.

It is therefore really important that there be procedures for formally recognising local negotiated arrangements,
and that such procedures be open to all. This will promote more such arrangements and oblige the technical ser-
vices and administrative authorities to validate them, unless there is good reason not to15. But the cleavage be-
tween State and local communities (or, more precisely, between the politico-administrative class and rural dwellers)
should not be allowed to hide the political and economic struggle for control of land and resources among rural
dwellers themselves. Nor should it lead us to idealise the behaviour and legitimacy of customary authorities,
which, while acting as arbiters, have their own interests to further in the competition for resources.

13 ¢, Vedeld, 1994, regarding pastoral associations in Mali.

4 Attitudes of course vary from country to country: Sankara’s Burkina Faso is very different in this respect from Niger.

3 External evaluation is necessary so that agreements do not exclude — only allowing access to those that claim to be indigenous
and to guarantee a certain level of equity.



IS ADMINISTRATIVE DECENTRALISATION A GOOD WAY OF
ACHIEVING LOCAL MANAGEMENT OF RESOURCES ?

Although the principle of an — at least partial — transfer of responsibility for resource management to bodies de-
riving their authority from the local community seems to be universally accepted, the question of what kind of body
remains. A latent, but recurrent, problem is that of the role of customary authorities and the State’s on-going am-
bivalence towards them16,

Some observers advocate village-based bodies. This —they say — is the context in which resources are really man-
aged, in direct relation with the people concerned. They would prefer structures of the CVGT type (comités villageois
de gestion de terroir [ village land-management committees), elected or co-opted, with legal authority to take de-
cisions concerning village land and resources. There are nevertheless problems inherent in this approach. Although
development projects and other interventions tend to focus on the village, it is not always the relevant spatial unit.
A neighbourhood, a group of villages dependant on the same land chief, a transhumance corridor stretching over
a hundred or so kilometres, an area of wetland are interlocking realities, each relevant at one or another level of
land management. But the main problem that arises is the legitimacy of the body concerned. Given that, in all the
countries concerned here, central government refuses to accord legal status to the village unit, the only possible
bodies are community associations, with all the attendant problems of representativeness and legitimacy. Above
all, though, community associations can only be granted legal validation on an ad hoc basis, which leaves the State
in a strong position to accept or reject them. And it is difficult for the State — lawyers insist —to transfer the national
heritage to private bodies.

On the other hand, partisans of administrative decentralisation see the Commune Rurale (or its equivalent) as the
most suitable local body. As territorial authorities, communes or their equivalents are sub-divisions of the State,
enjoying legal status and financial autonomy. They are governed by an elected Council, representing the local
people. Endowed with dual legitimacy — stemming from both State and People — they might appear to be the
bodies best fitted to receive transfers of landed assets from the State, or at least a mandate to manage the resources
located on their territory. They should be all the better placed to manage such resources in that, rightly or wrongly,
ad hoc associations or village committees are often suspected of a lack of legitimacy and representativeness.

The political gamble of administrative decentralisation raises issues of its own (Gentil and Husson, 1995, Jacob,
1997, Laurent, 1997), which we will not try to deal with here. Sticking strictly to the issue of natural resource man-
agement, it is not certain that these bodies are the best fitted to fulfil the required resources management func-
tions. Rochegude (1998, 2000) points out that, in the decentralisation processes currently being conducted or in
preparation, the landed assets and powers of the rural communes are rarely spelled out. But this might be no more
than a passing problem, which would arise in even more acute form in the case of village associations. The more
fundamental problems are that:

* land and resources are managed mainly at the level of individual villages, encampments or clusters of histori-
cally interdependent villages. From the perspective of rural dwellers, giving the communes competency in this
matter represents a centralisation rather than a decentralisation of the locus of decision-making (Le Roy, 1984,
Blundo, 1997);

* the territory of a commune is not necessarily an appropriate geographical area: land may be managed at the
family or village level, by the beneficiaries of a wetland development project (who may come from one or more
villages) or, in the case of an area of bush land or grazing system, at a micro-regional level corresponding to social
networks or the distribution of water points, which may well extend beyond the territory of a single commune;

* transferring responsibility to an elected assembly does not settle the issue of the role of customary authorities. The
legitimacy of elected councillors in dealing with land-tenure issues is not self-evident; there is a danger that

16 Attitudes of course vary from country to country: Sankara’s Bukino Faso is very different in this respect from Niger.
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giving them authority in this field will increase the complexity of the land-tenure situation by involving yet an-
other body;

* There is a danger that the political, partisan or factional considerations which can motivate elected assemblies will
increase the politicisation of land-tenure issues and efforts to settle conflicts. Experience in Senegal shows that
Rural Councils (Conseils Ruraux) are swayed by factional considerations and patronage. Empowering Rural Coun-
cils to allocate land further increases this unwelcome tendency.

The latter danger is undoubtedly the most serious. In attempting to re-establish their legitimacy and build a local
power base, political parties may take advantage of decentralisation to offer their local managers positions of
power and financial advantage, reproducing the practices of political patronage at the local level: misappropria-
tion of natural resources, allocating land to faithful supporters, etc. Giving priority to applications from political
supporters (a topic much debated in Mali) or doing favours for “local boys” now living in town can cause a lot of
ill feeling.

In addition to this consideration, we can identify three major issues:
m Allocation of land

Intended to create private property “from the top down”, procedures for granting land have been used to main-
tain State control over such allocations, which can override local rights. The bureaucratic complexity of the proce-
dures has meant they are closed to all but the urban elites, while the ambiguities of the “productive use” criterion
(the condition for final transfer of ownership) strengthens the State’s discretionary control over land rights (Traoré,
1997). In Guinea Bissau, in the context of privatisation, this procedure is widely used by elite groups to gain pos-
session of large estates, while having hardly any impact on productivity (Cheneau-Loquay, 1998). Such estates are
a throwback to colonial times, with no justification in the modern age.

Senegal decided to give Rural Councils the authority to allocate plots of land, provided they are put to productive
use, thereby returning to a “concession aux petits pieds” policy. Practices vary from region to region but, particu-
larly on the Senegal river, we find the same negative tendencies: using the law to being to secure the land of the
haalpulaar aristocracy, and allocating land on a patronage basis.

Certainly, power to allocate plots of land is closely linked to political power, from land chiefs wanting to build up
a body or support, or kings rewarding their allies, to the exercise of political patronage in the granting of land in
the modern national context. But in the present-day situation, where the great need is to overcome the dualism
between local rights and modern law, and recognise existing land rights, authority of this kind can only be seen as
misplaced and dangerous. Practices in urban areas show that elected councillors continue to regard the sale of her-
itage assets as a source of income, whereas the taxation of the appropriated plots of land would bring in regular
income, without reducing the heritage assets17.

B Relations with the customary authorities and local management methods

Again in Mali, the law stipulates that elected councillors must consult the customary authorities on matters of con-
cern to them, but it gives no indication of how this should be done; it all depends on the goodwill of the council-
lors concerned. The question of co-ordination between the commune and the local entity (village, etc.) actually
managing resources is not dealt with. Inevitably, then, the problem of the plurality of bodies involved, in unregu-
lated fashion, in land-tenure management is left unresolved. The situation may even have been aggravated, with
an additional body —potentially motivated by factional interests or considerations of patronage — now trying to
impose its will in this area. There is also the danger of an even greater bias against cattle herders. In 1996, when
studying the possibility of legal validation of a local agreement governing a pastoral development project, the Ob-

17 | would like to thank Alain Rochegude for drawing my attention to this point.



servatoire du foncier in Mali concluded that, in the final analysis, there were fewer dangers in having the agreement
regulated under the Code domanial et foncier than by the communal authorities (OFM, 1996).

B Problem of boundaries

The boundaries of village territories are not always laid down with precision. Sometimes they are concealed (Bouju,
1991). This is even more true of the boundaries of local communes. Of course, if communes are to have powers
of land management, determining the precise areas over which they exercise jurisdiction becomes an important
issue. In instances of conflict over irrigation projects (wetland developments, in particular), it is not uncommon to
encounter problems of territorial jurisdiction, the overlapping or contradictions between different types of juris-
diction over a single area (e.g. the case of a village dependant on its village of origin where land tenure is concerned,
but attached to a different arrondissement, which refuses to recognise the rights of the former (Lavigne Delville et
al., 2000). Vagueness about communal boundaries is bound to encourage this kind of conflict, especially since —
in Mali, at least — the boundaries on maps do not correspond to those of the incorporated villages. This results in
areas of no man’s land and portions of village territory attached to other communes (Crosnier, 1997).

CONCLUSION

The relationship between the decentralised management of land and natural resources, on the one hand, and ad-
ministrative decentralisation, on the other, is more complex than it might at first appear. Although the State may
indeed transfer land to local authorities, such authorities are hardly the ideal bodies to take charge of day-to-day
management of these resources.

Local authorities may lay down rules which are valid for their territorial area, provided that such rules are seen to
be legitimate and appropriate. However, there is no doubt that the management of a collective resource is primarily
the task of the assembly of rights holders in a given area. It is therefore better performed by ad hoc organisations,
with a direct interest in the resource in question. This raises the question of how such organisations can be legally
recognised and have management responsibility transferred to them, and how the rules they set themselves can
be given legal backing. This is a vital aspect of the process of decentralisation —and one that has not yet been prop-
erly dealt with: the need to formulate procedures for delegating authority and management responsibility for
areas of land and development projects.

Giving Rural Communes legal responsibility for the resources within their territory can undoubtedly work, provided
the Commune’s primary task is that of giving legal form (by communal decree) to negotiated rules. The Commune
need not necessarily exercise direct management responsibility; it may be better to delegate such responsibility by
contract (terms and conditions to be defined) to ad hoc community structures, depending on the nature of the re-
source concerned. This distinction between the ownership and the management of a resource helps make the trans-
fer of landed assets to communes more acceptable, while ensuring that users are as closely involved as possible
and that issues of fairness can be appropriately dealt with. The fact that things are managed at local or village level
of itself provides no guarantee against the misappropriation of resources or exclusion of “outsiders”, which is a
strong argument for introducing a regulatory mechanism with the involvement, moreover, of the technical services
and/or territorial authority.

A two-level approach of this kind (with local government delegating management rights to ad hoc local associa-
tions) would appear to be the most promising way forward18. However, the State and its agents still need to accept
the implicit challenge to the principle of State ownership and State control of rural areas — and, as we have seen,
this is by no means guaranteed. It is also important that the legal texts lay down clear procedures to govern the
relationship between local and communal space. This is necessary to promote the regulation of local practices and
to prevent decentralisation from becoming an opportunity for “the politics of greed”, replicating at local level the
abuses that occur on the national scene. If national governments decide to grant real powers over the manage-
ment of natural resources to local communities, the legal and institutional decisions accompanying decentralisa-
tion will largely determine the success or failure of the operation.

18 This is being tried in Madagascar (cf. Bertrand 1997).
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DECENTRALISATION, AN OPPORTUNITY
TO REVIVE THE TENURE ISSUE

General observations on the evolution of land tenure

(Alain Rochegude9)

Since the 1970s, tenure (the set of legal rules concerning access to and management of land as well as the natural
resources upon it) has generated varying degrees of interest. Initially very “fashionable”, it gradually became a kind
of “no-go area” for many national and international agencies, because it was too complex, sensitive and difficult,
before it once again came to be regarded, over the last few years, as both a challenge and a fundamental issue
which must be addressed.

Work on tenure, whether undertaken by researchers, practitioners or legislators looking for new regulatory provi-
sions, has long been influenced by the dual tenure system that is supposed to exist. This is also demonstrated in
terms of norms, which oppose written, so-called “modern” or “colonial” law and customary, oral, “traditional”
practices. To illustrate this dualism, the key word is “ownership”, a term used to describe an immovable asset con-
sidered as legal property, provided that it is identified as such by an appropriate procedure.

Concepts and thinking have evolved to a considerable extent, as eloquently demonstrated by the work of the LAJP
and APREFA, especially as regards the way land is controlled. However, on the one hand there has been a sharp
decrease in interest in land rights, despite the fact that work touching on the subject is being undertaken in many
other disciplines, especially sociology, agronomy and geography, on the other, interest in tenure is once again be-
coming widespread. There isan openness towards incorporating a range of approaches, which are essential to un-
derstanding rural and urban tenure practices, and a structural change in the original discipline which has become
known as tenure.

At the same time, influenced by demographic pressure, urban development and changes in rural areas, these
same tenure practices have altered considerably. The formal land market, so dear to the hearts of economists and
certain tenure specialists, is not developing as expected in respect of plots whose legal status has been clarified by
ownership. However, the informal market has reached considerable proportions, combining illegal practices and
legitimate actions, arguments put forward, “rights” claimed and transferred, administrative tolerance and so on.

On the ground, although tenure is an underlying issue in most projects and harder than ever to ignore, there are
few, if any, simple, clear solutions. Practices are often introduced and new procedures “institutionalised” on an
experimental or pilot basis outside the formal legal and regulatory context, but they are usually only valid for the
life of the project concerned. That being the case, it is essential that the positions of different private and public
actors, who are or could be concerned, are clearly defined. In the context of contemporary Africa, French-speak-
ing Africa at least, —although this also applies to many countries linked to Portuguese- and English-speaking areas,
the new institutional context generated by the process of decentralisation provides a valuable, new opportunity
for land issues to be tackled.

1. A FEW REMARKS ON DECENTRALISATION

Since the 1990s, decentralisation, based on a new division of power between the State as the central player and
decentralised local government as the new local actor, has been undertaken, in various ways and to differing de-
grees, in most countries irrespective of their legal and institutional colonial heritage. This process too often in
practice turns out to produce more or less successful “copies” of the country acting as the “administrative-institu-

19 Laboratoire d’anthropologie juridique de Paris ; Association pour la Promotion des Recherches et Etudes Fonciéres en Afrique, 9
rue Mahler, 75004 Paris — e-mail : rochegude-alain@wanadoo.fr



tional basis”, i.e. France for French-speaking countries, give or take a few subtle differences. This initially emerges
as the inverse-pyramid conception of territorial administrative organisation. The texts state, “The State trans-
fers...” rather than, “responsibilities will be distributed in the following way...”. Thus decentralisation clearly
seems to be the crude application of one part of the definition20, which refers to the process rather than to the

result being sought, that is a new division of power between the national and lower levels of government.

This partial approach to decentralisation has been the subject of much comment, suggesting that it is founded on
imitation, on the concern to devolve rather than properly to decentralise, and on the desire of the State to be rid
of costly operational and functional responsibilities, by transferring them to the new local political representatives.
What is certain is that the desire to decentralise does not appear at first to represent an explicit political choice, in
the etymological sense of the term27. This is the case even if there is often a correlation, albeit temporal, between
so-called processes of democratisation and the initiative of decentralisation. The State is being challenged, espe-
cially by outside funders, whether public (World Bank, bilateral aid) or private (all types of NGOs), by a desire to
confer on others besides the State the management of development operations, in particular the allocation of
funds. This seems to be the dominant factor in the promotion of decentralisation, and support to local govern-
ment structures.

It is now possible to reach a better interpretation of the powers translated into the various laws, which nearly
always focus primarily on areas that are the object of sector-based policies supported by outside projects and
funding. Thus the following are listed: health, education, water management, and others depending on the hi-
erarchy of the powers, which is set according to the legally established levels of decentralised administration; spe-
cific obligations such as powers over property management, budgeting, and legal procedures such as court
appearances; more imprecise powers ranging from urban planning and protection of the environment in rural
areas; also often mentioned are powers of a general policy nature such as the setting up of a national and regional
development plan, or the production of development programmes ranging from local to national projects all slot-
ting into each other like Russian dolls.

Conversely, decentralisation has produced a situation in which local powers in respect of services, infrastructure
and local development are being exercised in new ways. Curiously enough, looking at the end result, it has to be
said that tenure as we originally defined the term is largely absent from the remit of the new decentralised au-
thorities, at whatever level, although some countries are taking the first steps towards transferring such power.

In other words, the matter of land and natural resource management has not really been taken into account. This
is especially worrying since decentralisation was meant to bring the exercise of public authority closer to the people
and their expectations, which were supposed to justify this transfer of power. The destabilising effect is all the
greater in that the new legal provisions referring to the remit of the territorial authorities often overlook the prac-
tical level at which power is exercised locally, i.e. the village.

Il. RE-ORGANISING LEGISLATION GOVERNING STATE-
ADMINISTERED PROPERTY AND TENURE

The preceding remarks raise questions about two aspects: rights and stakeholders. In both cases, they are too far
out of step with the legitimate expectations that are supposed to justify the remit given to locally elected bodies.
There has been an obsession with standard packages, whether in terms of the legally recognised stakeholders or
the rights themselves, the contracts, etc. The law is seen above all as a product of legislation, this instrument that
is supposed to settle the fundamental issue of the citizen’s equality within the broader institutional system.

In fact, it would seem that thinking should mainly focus on producing legal legitimacy, a precondition for estab-
lishing accepted norms. This should involve reflection on two things: building local autonomy, a prerequisite for

20 The Petit Robert dictionary in fact gives the following definition of decentralisation: “Action de décentraliser; son résultat” [act
of decentralising; its result].

“Art et pratique du gouvernement des sociétés humaines” [Art and practice of governing human societies] from Petit Robert cited
above.
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decentralisation, broadly based on the powers transferred; and land rights which need to be seen in terms of iden-
tifying the legitimacy of a transaction between two parties rather than its nature or that of the property, infinitely
more virtual than real, that the land is alleged to be.

This requires a fundamental change of approach and the abandonment of a frame of reference that informs all
current legal thinking and is based on the ill-fated coupling of the State, an anonymous structure far removed from
citizens’ realities, and no longer an instrument expressing the highest level of national legitimacy, with the law
which is merely a technical instrument used by that same State.

It also means in-depth analysis of devalued terms such as “local”, “public”, “private”, “common”, “authority”, “own-
ership”, “right”, “law” and so on. It is just as essential that debate should be conducted from a “horizontal” per-
spective, the only realistic way of tackling the rule of law which must above all be a rule for living. The users are
waiting: it is up to the local authorities to support local land users and for the State to guarantee the implemen-
tation of such approaches. Rigid, “vertical” legal concepts can only do a disservice to all in a context of rising
demand fuelled by the unsatisfied expectations of civil society and pressures from globalisation.

The fields of tenure, and decentralisation, seem particularly appropriate as a means of returning the different
constituent parameters of national society to their rightful place. First and foremost, tenure concerns proximity,
for nearly all the players, be they ordinary citizens, farmers, herders, or economic enterprises. It involves elements
which, because they are founded on the legitimacy of proximity, can only assume their collective meaning at dif-
ferent levels in so far as practices and customs, acceptance of nuances, respect for different ways of “the right to
act”, are taken into account and closely observed. It would appear essential that political players, in the etymological
sense of the term (the least “politicised” as possible), should engage in a process to identify of the legal rules that
can reconcile different expectations, conflicting technical and legal constraints, and the contrasting realities of
rapidly evolving rural and urban worlds undergoing rapid evolution.

Local power structures, such as district councils or rural communes, can provide an acceptable standard of man-
agement of these problems at a lower level, because they bring together villages, neighbourhoods, hamlets, even
nomadic units, within which traditional and customary communities have continued their existence. They must
provide the appropriate institutional framework to ensure the recognition of rights, the distribution of land, guar-
anteeing the legitimacy of local practices. Institutional validation, confirmed by local government, can be carried
out by powers devolved from the central State, which should act as guarantors of all citizens’ equality before the
law, a precondition of a state based on law, rights and justice. Put simply, this calls for nothing less than a new
system of tenure, relying on actual practice, even if such ways of doing business are not always legal in a strict sense,
and on a new division of political and administrative powers.



ADMINISTRATIVE DECENTRALISATION
AND DECENTRALISED MANAGEMENT OF
LAND AND RESOURCES: WHAT IS
HAPPENING LOCALLY?

Summary of workshop 1.1.

Chair: Cheibane Coulibaly (CUMBU)
Rapporteur: Saidou Sanou (GRAF)

1. Four major issues

The introductory talk, was given by Philippe Lavigne Delville, based on his paper “Administrative decentralisation
and the land tenure question. Two key ideas emerged from this presentation:

* an apparent, but poorly formulated, consensus on the principle of local, decentralised management of land
tenure, and

* initiatives to bring about decentralised management of resources are often resisted.

In addition, four major issues were identified, arising from the question of whether decentralisation is the right so-
lution to the need for local management of resources. The issues were as follows:

1. The management of land and natural resources is not always dealt with by local communities in an open way.
Equally, the delays in implementing administrative and legal procedures seem to go on for ever.

2. The issue of land allocation, which tends to perpetuate state control through its process of giving out conces-
sions. It is generally the urban elite who benefit, as a result of the slowness and complexity of these procedures.

3. The relationship between state and customary authorities and local management methods: neither the proce-
dures for working with customary authorities nor liaison between the communal and local levels are properly
handled.

4. The problem of establishing the territorial boundaries of villages and the area covered by a district council or
commune: it is not possible to define prerogatives in land-tenure management without exact knowledge of the
areas involved. Several conflicts have arisen because of overlapping jurisdiction in land tenure matters.

2. Different stages of progress in the decentralisation
process

The first round of discussion provided evidence of the different stages of progress with decentralisation in different
countries and their principal characteristics.

In Senegal, decentralisation has been going on for many years; the law on the national domaine was adopted in
1964, and rural communities (communautés rurales | CRs) were established in 1972. Where areas of responsibility
are concerned, the State continues to manage gazetted forests; the regional authorities are responsible for protected
forests; while CRs manage village lands. An important trend at the present time is the entry of producers’ organi-
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sations into the political sphere. Traditionally, these organisations have been more active in economic matters, but
increasingly they are feeling in need of political legitimisation.

In the north-east region of Ghana, (Bolgatanga), there is still fierce competition between land chiefs and village
chiefs, especially following the re-vesting of lands in traditional hands.

In Cote d’Ivoire, the law governing rural land was adopted in 1998. Previously, decentralisation was a reality only
in urban areas. Today, land under the customary regime is what remains, after gazetted forests, large-scale devel-
opment areas, areas occupied by dwellings, etc. have been discounted. Before this law was introduced, all rural
land belonged to the State, in contradiction with local practices and claims. The three levels of rural land man-
agement are the village, the sub-prefecture and the département. The administration does not interfere in village
land management; this level is the sole preserve of the village land management committee (comité villageois de
gestion fonciére).

In Mali, the decentralisation process immediately took in the whole of the national territory (urban and rural
areas). The texts affirm the principle of land management by decentralised authorities which, in their turn, dele-
gate management responsibility to grass-roots communities. Responsibility for five sectoral fields must be trans-
ferred to these authorities, but the procedures for effecting this transfer have still not been announced.

In Burkina Faso, the first version of the Agrarian and Land-Tenure Reorganisation (Réorganisation Agraire et Fon-
ciere | RAF) came out in 1984. The RAF has been revised twice, the most recent version dating from 1996. The texts
implementing decentralisation (textes d’orientation de la décentralisation / TODs) were promulgated in 1998. In prac-
tice, only urban areas are affected by the process of decentralisation; the rural communes have not yet been es-
tablished. The RAF stipulates that a Village Land Management Committee (Commission Villageoise de Gestion des
Terroirs | CVGT) will manage land at the village level. The TODs allow for the possibility of a communal domaine
being created. It still remains to clarify the relationship between CVGTs and rural communes, and to define their
respective prerogatives.

In Niger, the rural code gives pride of place to traditional chiefs, recognising their role in local land management.
However, the issue of conflicting authorities is already evident in the current debate on the direction decentrali-
sation should take. The fact is that the traditional chiefs think they should be accorded some continuing powers
over land and associated revenues when the future decentralised authorities are established. But is this in accor-
dance with republican principles?

A number of questions were raised in the initial exchange of views, the most important of which can be summed
us as follows:

1. The concept of ensuring security of tenure seems to be unanimously accepted. It is therefore necessary to con-
sider the different angles from which the issue is tackled. Each actor may have a different strategy for ensuring se-
curity for themselves.

2. How does one deal with the issue of migration in relation to land tenure, while respecting the rights of the cit-
izens of the countries concerned? Migration is an issue within countries and between them (hence the importance
of African integration).

3. The question of the type of structure with authority over land and the relevance of the level at which manage-
ment of natural resources is best done.

4. The question of harmonising texts: on the one hand, sector-related texts (water resources, forests, soils, etc.) and
land-tenure codes; on the other, texts implementing decentralisation.



3. Points of discussion

The workshop decided to refocus discussion and debate on a few key topics to try and arrive at some shared con-
clusions

e The concept of ensuring security

Land-tenure security was analysed from the point of view of preserving use rights in respect of resources. This
angle takes into account most of the actors who are currently feeling the need for secure access rights (marginal-
ized groups and beneficiaries of delegated rights). However, use rights have to be considered in relation to the crops
concerned. For example, the period of time granted will differ depending on whether a perennial or an annual
crop is to be grown. Nevertheless, current experience in the Mandé region of Mali shows that land loans need to
be long term (even for annual crops) if the tenant is to show any practical interest in protecting resources (invest-
ment in fertility, especially in the Sahel region)22.

Land-tenure security is never permanent; it can always be called into question. Users of resources and their rep-
resentatives need to develop the skills to defend their rights and exert influence on the State and other bodies which
manage resources. Situations are always changing and different actors are continually seeking to adapt to on-
going changes and associated opportunites.

e The issue of the heritage of local communities

In the sub-region, a number of the texts governing decentralisation affirm the principle of a landed heritage man-
aged by local authorities. In many cases, however, the question remains in abeyance. Moreover, the communal ter-
ritory may include several landed estates: that belonging to the State, that belonging to the commune and those
belonging to individuals (including that of so-called customary land-holders in Mali)23.

In practice, there are still a number of difficulties:

—The procedures for setting up communal estates have not yet been laid down (e.g. Mali and Burkina Faso). They
presuppose that the State will surrender certain of its prerogatives, and that there will be a transfer of resources
(human, material and financial) to match the new responsibilities

—“Customary” (local) rights are sometimes not explicitly recognised (e.g. Burkina Faso). Where they are recognised,
they remain residual (e.g. Mali) or are subject to personalised management (e.g. Bolgatanga in Ghana).

—When communal landed estates are established, there remains the central question of the legitimacy of decen-
tralised authorities. To what extent do the latter effectively represent the interests of the local people, and to what
extent do the elected representatives use their privileged position to accumulate holdings of land for them-
selves?

e Gender and land tenure
The issues raised by gender are relevant to all marginal groups. As well as women, we also need to take into ac-

count members of lower castes, migrants, herders in some circumstances, etc. It is therefore an issue with cultural,
economic and political overtones.

22 The President of the Amicale des Maires du Mandé (Mandé Mayors’ fraternal association) gave a talk at the workshop on the
experiment being conducted in this part of Mali. The experiment is deliberately pragmatic, given the urgent need to resolve
conflicts. One of the key solutions adopted is the practice of drawing up written contracts in respect of land loans on a form
szpecially designed for this purpose. The contract is then rubber-stamped by the administration.

3 The workshop discussions showed that the notion of customary law remains ambiguous, as it does not exist in any formal sense.
Rather, local practices are dynamic and subject to considerable change.
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Where women are concerned, it would be helpful to raise the question of land-tenure security first of all in
terms of access to use resources in situations where women are especially vulnerable. For example, there are
key moments, such as the death of the woman’s husband (and the process of negotiating the inheritance)
or when a land loan is contracted, when the mediation of a man is necessary.

However, when the situation permits, access to landed property can be demanded. We have observed that
women are sometimes “forgotten” in public interventions (large-scale development works, for example),
whereas women’s access to landed property could be facilitated in such circumstances.

Some changes are now evident in local practice. In the Maradi area of Niger, for example, some women
(having sufficient economic clout) are able to buy land. Similarly, in Mali, in some cases women are able to

inherit and purchase land.

Moreover, we need to recognise some specific situations where women are entitled to be allocated land (in Mali
and Burkina Faso, for example). In such cases, they may inherit landed property belonging to their clan.

e The roles played by different actors

The decentralisation processes now in progress inevitably involves a power struggle, and the actors involved have
a role to play in the definition of policy. More or less clearly defined strategic groups are forming, and different
actors are taking up position in order to preserve their prerogatives or acquire new ones.

For example, the State sometimes tries to hold on to its prerogatives (attempts at re-centralisation); some cus-
tomary authorities try to have a finger in two pies (exploiting both “ancestral” prerogatives and those they enjoy
as elected representatives, e.g. in Mali, Burkina Faso and Niger); some leaders of farmers’ organisations branch out
into politics (Senegal).

This interplay of social and political relationships needs to be clarified. The political, economic and social spheres
cannot remain in watertight compartments, and the way they inter-relate needs to be more carefully thought out.
The character of the social actors, their roles and strategies need to be analysed. The organisation of public debate
on the principal issues currently being faced would help in achieving a concerted definition of relevant and appro-
priate land-tenure policies.



RURAL LAND TENURE PLANS AND
CADASTRAL SYSTEMS

What systems are relevant for identifying and registering
rights

Workshop 1.2., Tuesday 19 March

“Rural land tenure plans” (Plans fonciers ruraux / PFRs) have been promoted as pragmatic tools for identifying lo-
cally recognised rights, leading to their legal recognition by the state. Such plans are based on investigations in
which all parties give evidence, and on a cartographic survey of the plots concerned, so that the various rights being
exercised can be identified and mapped. PFRs have resulted in progress in surveying/investigation and data-pro-
cessing techniques. In some situations, this form of identification is intended to serve as the basis for new legisla-
tion, giving legal validity to the rights concerned.

Experience in Cote d’Ivoire (and more generally in Benin, Guinea and Burkina Faso) enables us to form a clearer
idea of the conditions for the relevance of such systems, and to highlight a number of crucial questions. The pur-
pose of this workshop is to identify and debate them.

In particular, these questions have to do with:

the objectives of PFRs — are they just tools for clarifying the local situation or a basis for the legal recognition of
local rights? -—; how they fit into the institutional framework; the capacity of PFR approaches to take account of
the diversity of existing rights;

the relevance of systematic registration as a way of making land rights more secure: is it always necessary? How
do such measures mesh with local practices which, to a greater or lesser extent, are already ensuring security of
land tenure?

Finally, systematic registration would seem to imply that the State has the effective means to maintain the system,
and that rural dwellers are able to register changes and that it is to their advantage to do so.
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RURAL LAND PLANS

ESTABLISHING RELEVANT SYSTEMS FOR IDENTIFYING AND
RECORDING RIGHTS

Jean-Pierre Chauveau. IRD 24

The aim of this paper is not to compare knowledge and information on all the issues raised by the use of the “rural
land plan tool”, known in french as Plan Foncier Rural (PFR). Our contribution will focus on what these experiences
teach us about the more general question of identifying and recording customary rights, in terms of how they con-
tribute to the securing of these rights. In fact, this is one of the main concerns in the implementation of PFRs, al-
though they are obviously supposed to take account of the legally sanctioned rights encountered in the field, and
to contribute to other objectives like rural development and improvement.25

This contribution is structured as follows:

The first three sections aim to characterise systems for identifying and recording customary rights implemented
under PFR, by:

— Describing the general aims and content of PFR
— Giving a brief presentation of experiences in different countries

— Characterising the nature of the “PFR tool”, its specific procedure, and discussing whether or not it is a “neutral”
tool that can be used in combination with other procedures.

The next two sections attempt to:

— Provide a quick summary of previous and ongoing experiences, in terms of how they contribute to securing land
tenure;

— Identify the main problems encountered in implementing the tools for identifying and recording customary
rights: problems relating to the limitations of these tools, those arising from difficulties in taking into account
socio-political effects and dimensions and finally, organisational and institutional difficulties.

These last two points pick up the central issues of the debate about methods for registering customary rights.

24 Research Unit 095 “Land tenure and public policy regulations”, associated with the INCO-DEV CLAIMS research project and UMR
MOISA-Montpellier.

We would like to thank R.M. Hounkpodote, H. Edja and J.-P. Colin and others who took part in the workshop, who contributed
to the improvement of a first version of this text. The assessments contained therein remain our responsibility.



1. SYSTEMS FOR IDENTIFYING AND REGISTERING
CUSTOMARY RIGHTS

1. Aims and general content of PFR

“Rural land plan” type projects (PFMR in Guinea) have been conducted in several countries over the last decade.
(Cote d’Ivoire was the first to start, in 1990, with Guinea and Benin following suit in 1993-1994, and Burkina Faso,
the last to date, in 1999.

All the PFRs share the following characteristics:

—They were designed to respond to the recognised inadequacies of existing legislation and its effective marginal-
isation of local so-called “customary” rights, despite the fact that most land and natural resources are actually
managed according to customary practice.

—Their main aim is to contribute to securing customary land rights, thereby helping to manage and reduce con-
flict over land tenure and promote rural development. At the very least, this entails: 1) identifying all locally
recognised rights, using surveys with local people to investigate their respective claims to land; 2) topographic
mapping to demarcate the plots identified (which areas might be used for particular purposes, such as grazing
lands for herds); 3) recording by an official agency; 4) putting in place local structures (village land commissions)
responsible for keeping documentation on land tenure and ensuring that it is put into practice.

—To contribute to securing customary rights in law, according to different contexts and according to changes made
by each country and its legislation. This entails codifying the documentation produced by PFRs, in the form of
land tenure certificates or possibly ownership titles.

2. Experiences from different countries

While all the PFRs, apart from the Ganzourgou PFR in Burkina Faso, were launched as pilot projects, the fact that
they have been implemented in various institutional contexts has led them to evolve in different ways.

2.1. Cote d’Ivoire

The exercise has been taken the furthest in Cote d’lvoire,28 both in terms of the area documented and its inte-
gration into a national framework. By the year 2000, around a million hectares had been covered with plans foncier
rurals completed for over 300 villages and work was under way in another 300 villages. The PFR originally devel-
oped out of a project to identify lands that could be made available to young farmers. It was a pilot project until
1995-1999 (information differs on the official end date of this phase), during which time it was also supposed to
contribute to the process of formulating new legislation. In 1997, before this legislation was adopted, the PFR was
extended from 5 to 9 pilot zones, so that it could be put into practice at national level as the “securing land” com-
ponent of the National Village Land Management Programme (PNGTER), jointly with the components “rural equip-
ment” (PNER) and “agricultural framework and training” (ANADER) components.

The turning point for the PFR in Cote d’Ivoire came in December 1998, with the promulgation of a law on rural
land rights and the state domain. The mass of documentation collected by the PFR had very little impact on prepa-
rations for this law, one of the reasons being that the PFR was not really in a position to build on its full potential.
Moreover, the draft presented by the Minister of Agriculture, who masterminded the PFR, made no mention of the
fact that the law would oblige holders of land tenure certificates to register them. It should also be noted that at
the time the law was promulgated, PFR operations had ground to a halt in certain areas where the issue of land
rights was causing serious conflict between indigenous and migrant populations.

26 pocumentation: Ministry of Co-operation, 1996; Bosc et al., 1996; Okoin, 1997; Chauveau et al., 1998; Republic of Cote d’Ivoire,
2000; Balac, 2000; steering committee, 2000; Stamm, 2000; personal communications.
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Most importantly, the PFR’s role in managing operations was seriously undermined by the new legal requirement
introduced by the 1998 legislation that all customary land rights must be formally registered within ten years. Re-
leased from its remit of managing operations, which was passed to the Ministry of Agriculture, and with the task
of documenting rights made easier (reduced to the minimum required for producing land tenure certificates), the
main task of the PFR, since 1998, has been to help with demarcation and registration of village territories (PNGTER
June 2000). Once the land survey process was privatised there was no real justification for maintaining the PFR set-
up. The operation has effectively been suspended as its scope has been increasingly restricted and due to various
factors, donors have been hesitant to continue their support.

2.2. Burkina Faso

The situation in Burkina Faso27 is very different, as the PFR was initially a much less ambitious undertaking cov-
ering just three Departments in the Province of Ganzourgou (36 villages on 150 000 ha of land). Its main aim is to
clarify and document the current land rights situation in the area covered by the former Volta Valleys Improvement
(AVV) programme, which created villages on neighbouring village lands from 1975 onwards. The area is now
marked by serious disputes between indigenous land owners, migrants settled by the AVV (which never issued the
promised titles to occupy the land) and new migrants. This PFR is seen as a project with limited objectives, ad-
dressing both a specific problem in a zone struggling with the legacy of conflict over land caused by a previous State
intervention, and its insertion into a legal framework (it aims to develop a tool for clarifying rights in the context
of existing law finally it is limited by its short lifespan (1999-2002).

It is hoped that greater security of tenure will be achieved by using documentation to clarify rights, and by en-
couraging the parties concerned to comply with existing legislation (the RAF). However, results are very mixed and
vary according to local situations. The programme will not achieve all it set out to do within the lifetime of the pro-
ject. So far, the documentation gathered has not resulted in the desired agreements in a significant number of vil-
lages where customary land owners and AVV migrants will not back down from their original position. New
migrants either have their position formalised or are registered as being “in disputed zones”, depending on their
situation. Applications for official title to occupy land are no more numerous than they were before the imple-
mentation of the PFR.

2.3. Bénin

The PFR in Benin28 seems to have followed a course between the two experiences described above. It began in
1994 in direct response to the PFR in Cote d’Ivoire, but was subsumed into a Natural Resource Management Plan
(NRMP), of which it represents only one sub-section, “Land Tenure Operations”, of a specific component relating
to the development of five “catchment areas” (in conjunction with “Forest Development”, “Fauna and Rural Eco-
development”, “Training” and “Institutional Support”). Although the project approach is limited both geographi-
cally (it covers about 50 000 ha in 5 zones: Dékanmé, Aplahoué, Ouessé, Ouaké, Boukoumbé) and in terms of the
scope, the NRMP and the PFR co-ordination office nevertheless have an explicit mandate to help prepare legisla-

tion regarding land rights and management.

Subsequently, the PFR has been subject to organisational and financial uncertainties. Certain donors have pulled
out, projects similar to PFR have been implemented, the “catchment area” approach has been transformed into a
“village land management” approach (the NRMP is now the NRLMP [Natural Resource and Land Management
Plan]) and operations have been privatised. Some of the original five pilot sites have been suspended, and re-
sumption of work by private operators is uncertain while work will start at a new site in Sinende.

Itis in this rapidly changing context that the pilot study for the code for rural land and the national domain is being
conducted, which refers in its preamble to the need to take account of the progress made by the PFR and its ex-
tension on a national scale, subject to the explicit demands of the communities.

27 Documentation : Jacob 2001, ERGECI-Développement 2001, communications personnelles.
Documentation : Ministére de la Coopération 1996, Hounkpodote 2000, République du Bénin 2000, Cellule de coordination 2000.



2.4. Guinea

We do not know enough about the PFR in Guinea29 to be able to give even a brief account of the current situa-
tion there. However, we can note that it differs from the others in one respect, in that it was introduced after a new
land code based on recognition of private land ownership came into force in 1992. This code institutionalised
land plans (by 1996 there were 2 pilot zones of 100 000 ha) and further plans will be implemented. This could have
enabled the PFR to encourage moves to secure customary rights by applying for title to them, but this does not seem
to have happened, and customary rights still carry no real weight even when they have been recorded on land
plans. However, this is not the fault of the actual mechanism of the plans (Republic of Guinea, 2000). While there
is still policy support for the PFR, and registration of land under the plan confers presumed ownership, it is now
combined with other methods of securing tenure, such as written formalisation of transactions and other agree-
ments, and strengthening mechanisms for negotiation and conciliation within and between villages.

3. The nature of the “PFR tool”

3.1. Is it a specific procedure?

In the early days of the PFR it was thought that it could in itself constitute a coherent procedure, which could be
put forward as an alternative both to the centralised model of securing land rights through top-down legislation
and to the centralised model of rural development through financially non-contributory projects.

This led to the development of the “PFR procedure”, which combines different objectives, and which was de-
signed to be implemented in a linear manner:

—The objective of producing information constitutes the first phase of identifying and clarifying rights and land
assets;

—The objective of securing all existing socially recognised rights simultaneously opens up a second phase of doc-
umentation, publicity, registration and putting the registration into practice. This phase can result in two main
alternatives, depending on: a) whether the PFR is introduced when new legislation is being formulated (as in
Benin, and Cote d’lvoire before the 1998 law was passed), in which case it can also support the formulation of
this legislation by providing mapping and information about the nature of rights; or b) whether it is introduced
to support the implementation of existing legislation (as in Burkina Faso) or new legislation (as in Guinea, and
Cote d’Ivoire since the 1998 law), in which case it simply facilitates the formalisation and legal ratification of the
customary rights registered;

—Itis then possible to pursue the “ rural development” objective, building on agro-socio-economic information of
phase 1 and the formalisation of rights insured in phase 2.

There has been some confusion as to whether an PFR is an agency or a procedure. This is probably due to the fact
that, except for the recent one in Ganzourgou, these PFRs were originally pilot projects overseen by very different public
agencies that were mostly funded by donors and governments. Most had to scale down their ambitions once the ini-
tial enthusiasm for a new institutional setting had waned, and it became clear how difficult it is simultaneously to
pursue three main objectives and the multiple operations that each entails (particularly when they are not always
properly equipped to achieve these objectives: see d’Aquino in Bosc et al., 1996; d’Aquino, 1998; Chauveau et al., 1998).

3.2. A neutral tool?

The PFR was thus conceived as a “tool” whose primary purpose was the identification and preliminary registration
of rights and land assets. Most PFR activities focus on these aims, which do not include automatic legal ratification
of the rights registered. The specificity of the PFR tool lies in the fact that it is intended to capture and “externalise”
the procedures used to ratify such rights. This means that once these rights have been recorded and registered, the
PFR aims to replace local procedures for endorsing them with another, legal procedure, which is not the respon-
sibility of the PFR, and which can be more or less centralised according to the prerogatives and methods allocated
to village “land commissions”.

29 pocumentation : Ministere de la Coopération 1996, Bloch, s.d., République de Guinée 2000.
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For its promoters, the main interest of the “PFR tool” lies in its presumed “neutrality”, as it is only supposed to take
stock of the current situation without intervening in disagreements or replacing the authorities responsible for le-
galising locally recognised rights.

However, studies of PFRs show that there is little evidence of this neutrality, demonstrating instead that the “PFR
tool” is selective about which rights are registered, and that it unintentionally contributes to the reconstitution and
redistribution of land rights. Moreover, its very “neutrality”, in the sense that it does not itself offer a procedure for
legally ratifying rights, far from providing security for those involved, can cause uncertainty over the agreements
registered and actually make them unsustainable. These points are fairly clearly demonstrated in the summary
of the PFRs’ experiences and their current situation.

I1. ASSESSMENT OF EXPERIENCE

1. Brief assessment of experiences

1.1. A multifaceted tool

The experiences described above show that the PFR is a multifaceted and evolving tool, both in terms of its ob-
jectives and of its operations in practice. The brief review (1.2) of experiences from various countries shows that im-
plementation of the “PFR tool” varies from country to country, not only in how it is expected to contribute to the
legal ratification of customary rights, but also in how it has been implemented and the range of objectives being
sought.

For example:

—An PFR may be viewed as the application of a tool in the context of a project with a defined lifespan and scope,
or as one element of a more ambitious nationwide procedure;

— Its objectives of documentation, securing rights, and rural development, can be differently prioritised;

—The objective of formalising customary rights can slot into the framework of existing, previous or recent legisla-
tion. In a transitional situation, it should support the formulation of new legislation that is being developed;

—The objective of securing rights cannot be viewed in the same way: it depends on (a) whether local commissions
are simply a continuation of the technical operation to register rights, or whether they originate from recognised
local structures or different social groups with accepted powers over land; (b) whether they are simply responsi-
ble for putting the registered rights into practice or have the powers to manage them; (c) whether they are
funded or not.

Any comparative evaluation of experience with PFRs should take account of these parameters, and doubtless
others too, as they affect the way in which local players perceive the “externalisation” of procedures proposed by
the PFR for recognising their rights.

The multifaceted and evolutionary nature of PFRs is not in itself a negative characteristic, as these are desirable
qualities for an intervention tool. The problem is that in most of the cases mentioned here, the hierarchy of ob-
jectives and priorities for accomplishing operations seems to evolve in response to problems and emergencies as
they arise, rather than as part of a rational plan.



1.2. Results still need to be confirmed

In all cases, it is indeed difficult to conclude that the PFRs have achieved a major advance in securing the rights
registered in any of these countries, for reasons that will be explained in part Il below. There are widespread defi-
ciencies in the way that local commissions set up by PFRs function and in how rights are passed on and transferred.

For example :

—The Ganzourgou PFR aims at increasing security of tenure in an area characterised by chronic conflict, but may
not even reach this limited objective (Jacob, 2001). The PFR’s contribution to security of tenure is however noted.
Certain groups, such as herders, have been reassured thanks to the PFR's mediation (a function which is not ac-
tually included in its remit). It is significant that the feasibility study for a pilot operation to secure land tenure
in western Burkina Faso (Tallet et al., 2001) did not recommend the PFR option, except in terms of what it can
do in topographical mapping and guidance for carrying out land surveys, on the grounds that this tool is not ap-
propriate given the highly conflictual situation in the region.

— By contrast, the Ivorian PFR started as a project to identify spare land on which young farmers could be settled,
and developed the ambitious objective of becoming a tool for formalising all customary rights and supporting
the formulation of new legislation on land tenure (Bosc et al., 1996; Chauveau et al., 1998). During the course of
the project however, it had to abandon its ambitions for generating rural development: it came up against strong
resistance in areas where there was most conflict, precisely where its contribution to clarification of rights was
most needed. Moreover, its achievements in terms of topographical mapping and land surveys for mapping out
village territories have been diminished by the fact that the new legislation on land tenure owes little to the ex-
perience gained by the PFR (Republic of Cote d’Ivoire, 2000).

—The PFR in Benin seems rather uncertainly to combine a project whose objectives include rural development with
making a contribution to the formulation of more appropriate land tenure legislation (Ministry of Co-operation,
1996; Hounkpodote, 2000). Although we do not know whether the pilot study for the land tenure Code (Repub-
lic of Benin, 2000) used information from the PFR concerning the acceptance of different types of rights, it does
refer to rural land plans as a means of securing tenure, and guarantees that people whose rights have been
recorded and registered as part of the rural land plan will obtain a land certificate, which carries a “presumption
of proof of acquired rights that will be sufficient until proven otherwise before a judge” (which hardly differs from
the provisional concessions subject to the rights of third parties made by previous Ivorian legislation, which were
criticised for their ambiguity in terms of securing tenure). Moreover, we note in the PFR areas the positive de-
velopment of local use of written documents (with no legal value) between partners engaged in transactions or
land contracts (renting, pawning, etc.).

— Although the PFR in Guinea was built onto new legislation to promote decentralised management of land re-
sources, it does not seem to have produced any more convincing results in securing tenure. The recent policy an-
nouncement on rural land tenure merely reminds the public that “the government recognises the legal value of
the land plan, and is committed to taking measures to strengthen it so that registration with the land plan con-
fers a presumption of ownership” (Republic of Guinea, 2000).

1.3. Main technical achievements
The main achievements of PFRs can be divided into three categories:

—The use of topographical mapping to identify rights which are then transcribed and registered by the PFR.

In general, PFRs have shown that it is technically possible to use topographical mapping to record locations and
surface areas on a large scale. This was by no means certain when the pilot projects started, when the principle of
exhaustive land mapping on a regional or national scale was inconceivable with the techniques usually used
(cadastral surveys and centralised registration).

— Keeping the cost of operations to a reasonable level.
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Initially, cost was a major challenge to PFRs, but actual estimates show that the pilot operations are economically
feasible at national level. Results obtained prove that the cost per hectare is reasonable (from 5000 to 7000 FCFA
per ha in Benin and Cote d’Ivoire). However it appears that operations in Benin have contributed to a rise in cost
(from 4500 to 7000 FCFA: Co-ordination cell 2000).

— Wealth of qualitative information contained in land surveys.

PFR agents have systematically gathered a considerable amount of qualitative information, which constitutes a
database on the state of land tenure systems in contrasting situations. However, the quality of this information does
of course vary, notably because of the constraints the teams are under (see 4.1.). But on the whole the data have
not been used to their full potential, either to improve the reliability of the methods of transcription of the rights
concerned or to contribute to the formulation of a new land tenure code.

In the end, despite the progress that has been made, there is no guarantee that the information on land tenure
will be used to its full potential, that the rights recorded will be reliably transcribed, that the agreements registered
will be stabilised on a sustainable basis or that they will be put into practice. This is because of three main prob-
lems:

— the limitations of the tools used by PFRs to identify and register rights, which will be discussed below;
—difficulties in managing the scale and socio-political effects of these tools;

These first two problems explain the difficulties of getting a “snapshot” of “all existing rights”, as the PFRs had in-
tended.

—institutional and organisational difficulties.
2. Limitations of PFR tools

2.1. Identification and registration of rights based on cadastral surveys

Inevitably, the identification of rights by PFRs is to a certain extent pre-determined by the form of registration that
will eventually be used to record them, which is cadastral: one plot, one right of appropriation (possibly one title
of ownership) and one holder of rights (an individual or a collective)30.

In reality, rights are made up of a collection of claims (rights of use, exploitation, improvement, assignment, trans-
mission and inheritance, transferral and alienation). These may be split between different holders and, as is often
the case in Africa, may be managed by different authorities or pertain to different management units. Also, a
single plot can be used for different purposes, sometimes according to the season, which has further implications
for rights of use and exploitation. The situation is further complicated by the sensitive issue of the reliability of pro-
cedures for transcribing and ratifying socio-land information. This causes a number of problems, which are out-
lined below31.

2.2. Over-simplification and selective registration of rights

From the beginning the PFRs’ ambition was to make an exhaustive identification of all existing rights. There is no
doubt that this ambition should be downgraded in order to take into account practical constraints, on the basis
of the following points:

— It is generally observed that the only rights over land identified and registered are rights of appropriation, at-
tributed to a “land manager”, which already denotes the holder of the property rights, even when the rights iden-
tified are collectively owned. However, in Benin, the PFR is planning to introduce a second phase of identification

30 The cadastral tool is not limited to this simplified use and does not in itself only involve rights of property.
37 we refer to the following studies: Basset, 1995; Balac, 2000; Bosc et al., 1996; Chauveau et al., 1998; d’Aquino, 1998; Lavigne Delville
(ed.), 1998; Lavigne Delville, 1999; Lavigne Delville (ed.), 2000; Lavigne Delville, et al., 2001; Toulmin, C. & Longbottom, J., 2001.



of temporary rights, and in Cote d’Ivoire, new legislation makes provision for claimants of land certificates to de-
clare the “occupiers in good faith”, while leaving the holders of certificates the freedom to judge for themselves.

—The identification of rights separates them from the system of authority that ensures their social recognition and
thus their local security, while the socio-tenure information gathered does little to clarify how community, col-
lective and individual rights become established. The way village land commissions are represented and in-
vested in by dominating interest groups also needs to be closely monitored (cf. 3.2).

— Because the process of identifying rights is selective, it is done to the detriment of the rights transferred or as-
signed to farmers who do not belong to local village communities.

— Customary transfers of land tend to be under-reported and, when they are registered, they become disconnected
from the social clauses that remain in force after the land has been assigned.

— Rights over natural resources other than agricultural use are either ignored (produce that is harvested, hunted
or fished) or highly under-identified (grazing lands). The result is that these uses are tacitly conferred on the “land
manager” to the detriment of certain groups of users (particularly herders and women), while the fragmented
use of topographical mapping means that much grazing land is not identified.

2.3. Limitations of transcribing rights

—The essentially cadastral nature of registration implicitly predetermines who can hold rights of appropriation. One
example of this is the fact that people who manage land are pre-identified in the demographic census, and
socio-economic surveys are carried out before the socio-land surveys and mapping exercises. Moreover, the abil-
ity of the cadastral tool to identify spatially identifiable resources is generally under-exploited.

—The transcription of rights is fraught with inherent difficulties that must be recognised. It is not easy to repro-
duce in translation the exact content of local categories of rights or the conditions for making them sustainable
(“gifts”, “loans”, “sale and purchase”). Moreover, the practical constraints of registration require a process of cod-

ification that further weakens the actual content of rights.

— Because “disputed areas” are not usually registered, they constitute a kind of “rights-free zone”, which clearly is
not the case in reality.

2.4. Limitations of procedures for ratifying the information gathered
The information on rights gathered under these conditions is further distorted during the process of ratification if
certain precautions are not taken (d’Aquino in Bosc et al., 1996, and d’Aquino, 1998):

— Ratification does not rely on social and tenure information gathered during surveys (“primary agreements” be-
tween registered players at the time of the investigative reports), but on information interpreted and transcribed
by the PFR teams. This distinction is especially important considering the consequences of using the results in
procedures involving the States” authority to ratify.

—The process of ratification is usually restricted to a publicity phase, which is used to ascertain whether rights are
subject to challenge by third parties in the customary domain alone (“intrinsic” or local validation, as opposed
to “extrinsic” validation of customary rights in the context of legislation). However, on the whole this phase which
is not subject to much codification, is only partial, and while the information gathered from it will be kept, a sys-
tematic report is not always made. It seems then that this publicity phase cannot be considered, without some
precaution, as a phase of intrinsic validation of customary rights in so far as it is not possible — even if the in-
formation is well circulated in advance with the support of administrative authorities — for all interested parties
to be present when the publicity is carried out. Permanent ratification of customary rights will only be possible
during a follow-up and implementation phase, required to complement the publicity phase.

— Even if we assume that the phase of “intrinsic” or local ratification of rights is entirely reliable, it does not pro-
vide any greater security for local players involved in land tenure in terms of getting their rights recognised by
the legal authorities. The “extrinsic” validation of customary rights, generally announced by the promoters of the
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PFRs as the final awaited product, is suspended, pending the implementation of legal procedures. This waiting
period can deepen the confusion felt by local players, and reinforces the difficulties resulting from the socio-po-
litical dimension of all procedures of identification of customary rights, which we will examine below.

3. Difficulties understanding and recognising customary rights

3.1. Using a “technical” tool to identify rights

The PFR objective of formalising and recording customary rights echoes a long-standing concern in the history of
land tenure policies in Africa that dates back to colonial times. This objective has taken on a new topicality and
scope as various local groups, governments and donors increasingly focus on formal recognition of customary
land rights as a precursor to more decentralised management that aims to provide greater security for customary
users.

However, this widespread concern does not mean that everyone has the same interest in and expectations of op-
erations to identify and record rights. In practice, the apparently technical PFR tool is used in areas of pre-existing
tensions and conflicts marked by power struggles. This is notably the case where increasingly mobile and diverse
players are competing for access to dwindling resources, whose exploitation is becoming more and more privatised
and commercialised.

3.2. External agencies and identifying and registering rights

In this context, operations to identify and record rights may further complicate the situation, rather than provid-
ing a clear picture. Far from clarifying existing rights, these activities often lead the various local land groups to
adopt defensive and offensive strategies that most PFRs can generally neither control or identify, nor have the ca-
pacity to manage.

— One unintentional but indisputable effect of PFRs is the behaviour of different groups of farmers who adopt var-
ious strategies to address their concerns. In most of the regions where PFRs have been implemented, positive ex-
pectations of the process tend to be countered by fears, and this ambivalence is particularly well illustrated by
the differing reactions of indigenous and migrant groups, and groups of different social status. The condition
set by the PFRs of a prior consensus between parties to engage in operations can lead to a constrained or false
consensus that is fragile and unsustainable.

—In many cases, PFRs re-ignite conflict over land as old, unresolved disputes are registered and latent conflicts
brought into the open. There may be renegotiation of rights considered up till now to be self-evident, but whose
formulation brings to light prerogatives which did not have to arise in the course of daily farming practices.
Land may be withdrawn, and opportunistic strategies adopted by certain categories of rights holders who use RLP
operations to try to reinforce their rights or get their prerogatives recognised.

—The local follow-up committees put in place by PFRs constitute an important institutional level at which the
rights registered are put into practice and managed. However, the composition and function of these groups is
subject to the conflicting injunction of having to conform to administrative criteria while at the same time an-
swering both to the representative criteria of land players and to local land committees (generally indigenous).

4.0rganisational and institutional problems

4.1. Quality of information

In the field, teams are usually under great pressure to “deliver” in terms of the number of hectares surveyed, which
is used primarily as an indicator of effectiveness to the detriment of the quality of information gathered in PFR eval-
uations. Moreover, in order to facilitate or accelerate operations, teams can sometimes intervene in land disputes
and force through false agreements or impress upon different interest groups the positive aspects of the mecha-
nisms of identification of rights, without being able to clarify the more obscure points that may crop up later on.



In order to achieve sustainable security of rights, identification must be rigorously monitored, which takes time and
is therefore costly.

4.2. Difficulties of managing documentation

During an exercise to support the management of the PFR demographic-land database in Cote d’Ivoire (Balac, 2000)
it was noted that questionnaires disappeared, certain questions on survey forms were left unanswered after villagers
refused to take part in surveys, and statements were called into question after one of the parties involved died.

4.3. The risks of funding through projects
— Funding depends on donors whose support has proved unreliable and intermittent. The case of Benin illustrates
how donors and different agencies intervene on different sites.

— Operations are always susceptible to changes in donor perceptions of what programme priorities should be.

—There is often no funding provision for monitoring and evaluation, which is essential to address problems asso-
ciated with the tool for identifying rights and to assess the socio-political strategies employed by different groups
of players.

— Follow-up operations are essential for all mechanisms for the systematic registration of rights, but these may be
subject to separate and uncertain funding.

4.4. Should local people contribute to costs?

Without questioning the theoretical validity of this point, it must be acknowledged that payment of a fee for land
registration is likely to make some local players reluctant to participate in procedures for identifying and register-
ing their rights, especially those from the poorest groups, who have the least secure rights.

l1l. THE MAIN ISSUES FOR DEBATE

1. “Clarification” through identification does not result in greater security
of rights

This linear approach to securing land rights is based on certain logical presuppositions:

a) that at any given moment, existing rights are the product of the rules and processes governing social recogni-
tion of rights, and it is possible to separate the product from the process;

b) that it is possible subsequently to transcribe these rights into legal categories that give them a definitive valid-
ity in the eyes of the State.

This process of “externalisation” and “bracketing off” of existing rights in order to safeguard them is based on the prin-
ciples of codification, even though the procedure is seen as different from centralised codification through registra-
tion, and is supposed to operate in parallel with legislation that is more appropriate to the realities on the ground.

It contrasts with the “procedural” concept of customary land rights, which is based on the results of empirical re-
search,32 and which stresses that:

a) the effectiveness of customary rights of access to and control over resources is partly the result of permanent
negotiation over time, aimed at ensuring the recognition and sustainability of rights by local authorities, which are
sometimes in competition with each other;

32 ee the following, among others: Griffiths, 1986 and 1992; Shipton & Goheen, 1992; Bassett & Crummey, 1993; Painter et al.,
1994; Le Roy et al., 1996; Chauveau, 1997; Lund, 1997 and 1998; von Benda-Beckman & von Benda-Beckman, 1999; Ribot, 1999.
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b) the ratification of customary rights by identifying suitable legal categories is not simply a matter of legal tran-
scription, but also involves a negotiated balance of power between the various players involved, between differ-
ent local authorities and between local and legal authorities.

The fact that different groups of players are given some freedom during PFR operations can thus reactivate the pro-
cedural nature of customary rights. This often explains the difficulties experienced by PFRs when identifying and
registering rights, why so little has been achieved in terms of securing tenure for the long term, and why PFR-type
operations have not done much to establish procedures for legally ratifying the rights registered.

The procedural nature of customary rights thus constitutes a major constraint to PFRs, both in terms of clarifying
rights by identifying them, and making them more secure through registration and legal ratification.

2. How can the process of registration connect with local recognition of
rights and with legal arrangements?

On this point, two general questions should be taken into account from the start of the PFR phase in order to iden-
tify the possible answers while the operations are put into effect (notably by means of monitoring and evaluation).

—The “externalisation” of procedures to ratify rights will be counter-productive if no attention is given to the au-
thorities that legitimise rights. The fact that the mechanism for identification and registration appears to be
“neutral”, in that it does not in itself provide a procedure for the legal ratification of rights, far from providing
greater security for those involved, can be a source of uncertainty that makes the tenure agreements registered
unsustainable. The procedures for identifying and registering rights necessarily lead to pertinent political choices
about the local authorities that ensure social recognition of rights: which authorities should be given preference,
and according to what criteria; and which symbolic, political and material resources do they need to fulfil their
functions successfully?

— If there are no positive incentives to ratify rights in law, the “externalisation” of procedures for ratifying rights will
not have the desired effect. What will happen, as is so often the case, is that yet another institutional element
will be added to the strategies used to secure tenure, in a context of even greater legal pluralism. What type of
incentives should be promoted?

3. How better to harmonise registration with local situations and legal
mechanisms?

If the “clarification” of rights is a necessary but not sufficient condition for their security, how can the tool for iden-
tifying and registering them be improved? And how can it link up with other possible approaches for securing
land tenure?

— It is not always possible to give “external” ratification of rights, especially where situations over land tenure
are highly conflicting. Local demands will be too contradictory to reach stable agreements immediately or rapidly
and to permit statements on current tenure statutes (Tallet et al., 2001).

— Control of socio-political effects resulting from the operations also requires that adequate and permanent in-
formation is given to the populations and that registration should be independently monitored and evaluated
on a permanent basis, notably where it concerns the village commissions in charge of follow-up and imple-
mentation procedures. Such a mechanism thus remains a difficult procedure to ensure the reliability and sus-
tainability of agreements on rights.

— It is worth noting that PFRs are not the only possible tool for the securing of customary rights at local level
(Lavigne Delville, 1999). While the PFRs take the body of customary rights that are socially recognised within vil-
lage lands as their starting point, in order to identify, map, ratify and register them all, an approach that supports
the formalisation of the most “sensitive” rights (especially rights arising from customary or hereditary transfers



and transactions) would be more selective, conditions permitting, and leave the way open to local demands as
regards registration of the body of rights. Other approaches do not focus on rights as such or on mapping them,
but on the conditions of agreement over the rules, of which rights are the result, and on the authorities in charge
of putting them into practice. See, for example, the concept of the Land Charter in Mali, and the establishment
in Niger, at the request of the land commissions, of titles that do not require identification through topograph-

ical mapping.

—The registration of rights can require a phase of mediation, even of collective negotiation, which can be
delicate and protracted, according to each situation. In the case of very conflicting situations, mediation (espe-
cially to facilitate the agreement over rights arising from customary transfers and transactions between indige-
nous and migrant groups) is clearly a necessary precondition. Mediation is also a possibility in more common
situations, in order to explain and render sustainable the “hidden negotiation” which procedures of registration

of customary rights always involve.
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RURAL LAND TENURE PLANS AND
CADASTRAL SYSTEMS

Relevant systems for identifying and registering rights

Summary of workshop 1.2.

Chair : Vincent Basserie (PAEPA)
Rapporteur : Pierre-Yves Le Meur (UR REFO)

1. General remarks

—The purpose of Jean-Pierre Chauveau’s introductory presentation was not to “provide a comparative analysis of
current knowledge and teaching on the whole range of issues raised by the use of rural land-tenure plans (Plans
fonciers ruraux / PFRs)”, but to deal with “the more general question of the identification and registration of cus-
tomary rights as a way of helping to make such rights more secure”. In fact, the discussions focused on three major
experiments with rural land-tenure plans in West Africa: in Cote d’Ivoire, Benin and Burkina Faso (the Ganzourgou
area, to be more precise).

— Itis more appropriate to speak of “experiences/experiments” than “achievements”, given that these initiatives are
at different stages, with two or three not yet completed, and above all because their objectives are very varied
and they mesh in different ways with national legislation and public policy.

—The discussion reflected the personal situations of the contributors, with participants divided not only on clas-
sic researcher-vs.-practitioner lines, but also by category of practitioner (surveyors, for example). The views of
those directly involved in PFRs varied according to their role in the procedure, in particular their greater or lesser
closeness to the practical realities of identification.

—The result of this was, on the one hand, a rich variety of points of views and, on the other, some ambiguity in
the terms used. | will mention just three examples: “clarification”, “mediation” and “ownership rights”/"custom-
ary rights”. The term clarification was sometimes used in a descriptive and analytical sense, sometimes more pre-
scriptively (tending towards the term “standardisation” (normalisation), understood as implying the registration
of land). The term “mediation” emerged in a somewhat unexpected form from discussions of the reputedly “neu-
tral” PFRs; again, it was not always clear whether it referred to negotiation and consultation procedures subject
to precision or definition, or to something more akin to a transition between two states: informal “customary”
and formal “modern” status. Vagueness surrounded the terms “ownership rights” and “customary rights”, and in

a way this may have allowed the debate to develop more fully.
The discussion revolved around three main topics:

1. Methodological conditions determining pertinence, with reference to the controversial idea of identification as
a “photograph” of rights and its social impact. The focus of discussion was the principle of “externalisation” of rights
(Chauveau) underlying the rural land-tenure plan, which aims to remove/extract rights from the social relationships
and authority systems in which they are embedded.

2. Social and political conditions determining pertinence, with reference, on the one hand, to very diverse local
land-tenure systems and, on the other, to bodies having competence in land-tenure matters, land-tenure com-
mittees, decentralised authorities and village chiefs. This raised the further question of the objectives of public
policy and the legal recognition of the rights identified.
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3. Organisational and institutional conditions determining pertinence, with reference to the inclusion of PFRs in
(natural resources management or land management) programmes subject to short-term funding arrangements
which are potentially in conflict with the long-term issues of land tenure. Other matters debated in this context were
the monitoring and maintenance of registered rights, the contribution to be expected from the communities con-
cerned, and the new skills required to perform these tasks.

It was difficult to deal with these topics independently, since they are inextricably bound up one with another. For
instance, methodological choices are inevitably based on political orientations (not always spelled out with suffi-
cient clarity) and have social effects which question the neutrality of the PFR. | have therefore organised my account
of the discussions around three major themes: (1) the principle of identification and recording/registration versus
that of mediation, (2) registration of rights versus delimitation of territories, (3) making rights secure, effectiveness
of registration and authority systems.

2. Principle of identification and registration versus
principle of mediation

PFR-type tools are often presented as “neutral”, “objective” approaches to identifying land-tenure rights. A detailed
account of the methodology adopted was given in the case of the pilot plan implemented in Benin (Romain
Hounkpodoté). The discussion centred on the unforeseen social effects caused by the procedure. Jean-Pierre Jacob
warned of the danger of this method of objectivising and externalising existing rights being affected by a kind of
“positivism” compounded of claims to exhaustiveness and representativity, and a prescriptive intention. Chimére
Diaw added that procedures for identifying and registering customary rights had a long history in colonial and post-
colonial Africa.

The experiences described by the participants showed that the very fact of introducing the procedure tends to spark
off negotiation and recomposition processes. This was remarked on by Jean-Pierre Chauveau in his introductory
talk, then by Chimére Diaw, who stated that implementation of a new “catalogue/notebook” provoked reactions
which complicated and “hindered” understanding and necessitated negotiation procedures. André Ouédraogo
confirmed and illustrated these points in the case of the Ganzourgou. He particularly highlighted the “anticipation
strategies” adopted by local communities, which “adapted” by organising discussions and mediation exercises
before the project was implemented, in order to arrive at “security of tenure by consensus”.

The question arising from recognition of these mechanisms — which were neither good nor bad in themselves —
was whether or not one should intervene (Vincent Basserie). Intervention might well conflict with the alleged neu-
trality of the tool, the purpose of which was to identify rights and clarify land-tenure relationships (though this latter
activity was not the automatic outcome of the former, as Jean-Pierre Chauveau pointed out). This led André Oué-
draogo to raise the dilemma posed by a local request for mediation, given the necessary neutrality of the tool itself.
To get over this problem, a higher authority (provincial committee) needed to intervene, but in the case he men-
tioned this intervention was not forthcoming. The non-neutrality of the tool also seemed to be inevitable when
some actors took advantage of the PFR to influence local power relationships.

Registration forms for disputed plots —a methodological innovation introduced in Cote d’Ivoire and Benin — were a
way of taking difficulties associated with identification into account, but without laying down formal procedures for
negotiation and settlement of disputes prior to final registration. In fact, opinions on the place that should be given
to mediation in relation to the identification and clarification phases varied considerably: some participants thought
it should occur later, prior to final legal validation; others thought it should be a preliminary to clarification.

Another factor triggering “land-tenure games” and recomposition processes was the time gap between identifica-
tion and registration procedures and the legal validation of the catalogued rights. This tended to lead to oppor-
tunistic behaviour, delaying tactics and the resurgence of conflicts, with the attendant danger of their affecting the
whole community (Jean-Pierre Chauveau), especially when the time delay was compounded by uncertainty as to
the nature of the validation [process] itself. Some of the participants saw the time dimension of the procedure as
more central even than the cost of the operation, particularly in view of the need to organise really effective me-



diation and negotiation arrangements, which would mean local communities participating in devising the pro-
grammes (Ouédraogo).

3. Registration of rights versus delimitation of territories

Jean-Pierre Chauveau insisted that the issue of the nature of the rights requiring identification was more impor-
tant than that of boundaries. Nevertheless, difficulties encountered in areas where dispute and conflicts are rife
were often reinterpreted as issues of boundaries. It has to be said that there was no real debate in this workshop
on the content of rights and in particular the nature of customary rights (e.g. concerning the social clauses not re-
lating directly to land tenure, which tend to be neglected because of the tendency to simplification inherent in reg-
istration procedures). The PFR objective of making customary rights more secure was therefore explicitly advocated,
without the content of such rights being really spelled out. The discussion was more to do with methods and pro-
cedures, even though it was stated on several occasions that it was necessary to “begin with what already exists”
(“we have to respect the status quo”, otherwise “things get out of hand”, Mme Amon). Because of this omission,
the discussion tended to deviate and points were raised about the objectives of Rural Tenure Plans: was the aim
to make rights more secure generally, or customary rights in particular, or land ownership in the “modern” sense
of the term (what Vehi Touré referred to as “normalisation/standardisation”)? The ambiguities of this discussion
were expressed in a nutshell by one participant: “We have to respect this photograph [that of “existing” rights,
which might well be ancestral rights] in order to progress towards modern individual ownership” (Mme Amon). The
same ambiguities were apparent in the exchange between A. Ouédraogo, R. Hounkpodoté, V. Touré and Mme
Amon on the link between collective and individual security of tenure/registration.

Chimére Diaw raised the question of methods of triangulation as a way of improving the validity and reliability of
identification. Romain Hounkpodoté explained that, in the case of Benin, a lexicon of local land-tenure terms was
drawn up before any rights were registered. In the field, the identification procedure was performed openly in the
presence of the customary owner, the user, neighbours and the survey team (topographer/surveyor and guide/in-
terpreter). At this stage, marker posts were hammered in at each corner of the plot, the survey form was completed
and the survey made. In the event of continuing dispute, a form specially designed for “disputed plots” was used.
The parties had to reach agreement in order to complete the registration process in the presence of the team and
witnesses.

For Mr. Rousselot, decentralisation necessarily raised the question of territories and their borders. At the same
time, it was permissible to suggest, like Chimére Diaw, that the real issue was more the resources found in a given
area, and the benefits deriving from them, than the territory itself. This discussion was not pursued in depth, but
it was significant in that it signalled a shift in the nature of the problem: from the issue of (customary) land-tenure
rights and ways of making them more secure towards that of land management and the delimitation of the ter-
ritory concerned. At the same time, it was pointed out — by André Ouédraogo in relation to the Ganzourgou — that
this latter aspect could be crucial in situations where boundary conflicts between villages were acute. It was also
noted that the debate about delimiting territories had often been treated as a purely technical question, in terms
of their registration and making improvements to the triangulation network.

4. Making rights more secure, effectiveness of registration
and authority systems

The issue of ensuring security ran right through the discussions, and was indeed central to the original question.
The points made by Jean-Pierre Chauveau and Jean-Pierre Jacob were somewhat pessimistic on this subject, stress-
ing the ways in which the procedure had been manipulated and the uncertainties caused when identification was
not followed up by rapid official recognition. Mariatou Koné also stressed the opposition, in Cote d’Ivoire, between
two points of view on security: on the one hand, long-established local people wanting to know what areas they
had granted to migrants; on the other, incomers aspiring to achieve recognition for the areas they occupy. As well
as this opposition between locals and migrants, internal conflicts within each of these two categories had also been
reactivated.
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André Ouédraogo (Burkina Faso), and Romain Hounkpodoté (Benin) played down the importance of these con-
clusions. In Quédraogo’s opinion, the PFR had succeeded in “reassuring” some groups, in particular herders, fol-
lowing mediation and negotiation procedures which resulted in the delimitation and recognition of pastoral areas.
However, he added that the areas officially adopted in the case of the AVV (Projet d’Aménagement des vallées des
Voltas / Volta valleys development project) had been “nibbled away” by arable farmers, and that it was the re-
sponsibility of the land-tenure committees set up under the PFR to restore these areas to the agro-pastoralists.
Hounkpodoté emphasised that in the areas covered by the Benin PFR, such as Dékanmé and Ouesse, disputes had
almost entirely disappeared, as had attempts to usurp rights; on the whole, progress had been made in making
rights more secure. In the case of Burkina Faso, André Ouédraogo also stressed that, although the maps identify-
ing plots had no legal standing, they were nevertheless seen as providing security by local communities, which were
very sceptical about later formal validation (cf. the expression “opposing our papers to your papers”, an allusion
to the generally unlawful appropriation of land by “new actors”, big men and clients of the regime). In R.
Hounkpodoté’s opinion, the issue of “papers” needed to be treated with caution. The draft legislation on land
tenure in Benin provided for a “land-tenure log book” (livret foncier) certifying the registering of a plot of land, and
this could be used as proof of an acquired right in the event of litigation before a judge. Registration was subject
to boundary marking, which —and this was an innovation — could be done in the “traditional” local manner (using
plants and/or stones). For Michel Roze, the possibility of granting a provisional title, recognised by the rights-hold-
ers, neighbours and the customary authorities, at the time of registration would be a positive incentive, encour-
aging commitment to the clarification of rights and the settlement of differences on the part of farmers.

With regard to the issue of ensuring security by the registering and “clarification” of rights, Jean-Pierre Chauveau
observed that what we were seeing was rather the emergence or manifestation of a social demand for mediation
which was operative outside the logic of the PFR, and even in contradiction with the PFR’s supposed neutrality. This
point brought us back to the central issue of the difficulty in reconciling two objectives: establishing rights (at risk
of rigidifying customary forms, which are by nature shifting) and supporting processes. On this subject, but from
a completely different point of view, Vehi Touré noted that the Cote d’Ivoire PFR had failed in the area of making
rights more secure. As far as he was concerned, the PFR was no longer on the agenda; the key thing was now to
implement the land-tenure law —a point of view echoed by others, who believed that this law had in effect robbed
the PFR of its raison d’étre.

Where providing security was concerned, publicising the results of the land-tenure survey was seen as necessary
and important, but still not sufficient to defuse potential conflicts. The role of publicity, in the three months be-
tween the [drafting of the] provisional document (register of rights-holders, cartographic survey) and any subse-
quent corrections by land-tenure committees, was described by R. Hounkpodoté in the case of Benin. However,
he added that the procedure had not always been carried through to completion in the pilot phase, and conse-
quently it was difficult to make a reliable assessment. Beyond this phase, one was up against the problem of the
“qualification” and “specification” of the follow-up process, which was closely related to the local political and
land-tenure situation (Jean-Pierre Jacob). It was not possible to stick at a purely quantitative evaluation of the PFR
(“how many hectares registered”), as Mme Amon rightly remarked. In the Ganzourgou, for instance, potential con-
flicts (particularly between arable and livestock farmers) had been neutralised by land chiefs, whereas in the AVV
area, outside their sphere of influence, no authority (land-tenure committee, administrative chief) had the same
legitimacy (at this point, Jacob mentioned the notion of constitutional rights, borrowed from Elinor Ostrom). The
lack of legitimacy of local land-tenure committees was also mentioned by André Ouédraogo, while in the case of
Benin R. Hounkpodoté insisted on the importance of criteria of social and geographical representativity in the com-
position of such committees.

This raised the whole question of the way “rights systems” are embedded in “authority systems”, and therefore the
limitations of the “externalisation” mechanisms which underlie PFR-type procedures for identifying and register-
ing land-tenure rights. A possible answer to this problem lies in rational coordination between the land-tenure issue
and decentralisation, as provided for in Benin’s future law on land tenure, for example. Where Cote d’lvoire was
concerned, the procedure seemed to be very bureaucratic (village land-tenure committees set up on the initiative
of the sub-prefect, who chairs the land-tenure management committee one level up the hierarchy), with the aim
of achieving registration in three years.



The duration of these procedures was also discussed from a more institutional and organisational point of view.
On the one hand, the introduction of rural land-tenure plans in the form of projects causes particular constraints
which may militate against their continuity (budgetary constraints, disbursement problems and short-termism);
on the other, some participants pointed to the greater adaptability of private operators (Burkina Faso) as compared
with state agencies (Cote d’Ivoire), though no convincing arguments were produced. Finally, the sustainability and
continuity of the process were discussed from the point of view of the participation of local communities in con-
servation and maintenance (Ouédraogo, Hounkpodoté).

5. Conclusion

From these discussions, one might conclude that, apart from the need to take a critical look at methods of iden-
tification and registration (conclusion: avoid “positivism”), the central issue with procedures of this type is the way
they fit in with legislation — hence a need to clarify the public policy objectives which underlie them. It would also
be valuable to examine the feasibility of these procedures by studying instances in which they have not been im-
plemented (Pierre-Yves Le Meur). In the case of Burkina Faso, a preliminary survey conducted in the west of the
country reckoned that the PFR was neither desirable nor feasible as there was too much potential conflict over issues
of land tenure. In Cote d’Ivoire, it is noteworthy that particular villages were avoided for the same reasons, with-
out this having been really considered and discussed. And yet, these extreme cases could teach us a great deal about
methods of identification and registration and the conditions in which these procedures are possible and pertinent.
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LAND TRANSACTIONS AND DERIVED
RIGHTS

Making transactions more secure and regulating emerging
land markets

Workshop 1.3., Tuesday 19 March

As well as family quarrels (over inheritance) and boundary disputes, a large proportion of land-related conflicts arise

from land transactions, whether they be “disposals”, “sales” or similar arrangements, or (to a lesser degree) the var-
jous procedures for derived land use rights.

Although in some areas money payments have been a factor in land transactions for many years, studies have re-
vealed a recent and rapid increase in money-based transactions of this kind (or indeed the appearance of such
transactions for the first time). These transactions are sometimes managed in accordance with fairly transparent
local procedures, and tend not to give rise to conflicts. However, other arrangements are more or less underhand,
do not comply with local rules, and involve deception.

There has also been an observable diversification of the procedures for delegating farming rights to third parties.
There may be three, four, or as many as ten, possible arrangements, the exact terms and conditions depending on
geographical location, local farming systems and economic and social circumstances. Lease arrangements are
gaining ground in many regions, and sharecropping agreements are also currently practised.

At the same time, we are seeing more extensive use of written documents in land transactions. This is almost
always the case for “disposals”, and sometimes for lease arrangements. This use of written instruments, and some-
times “semi-informal” procedures involving the local authorities, is evidence of local institutional innovation in the
process of making land rights more secure. It would no doubt be fruitful to monitor and support these new de-
velopments. It is a reasonable assumption that giving legal recognition to the land-tenure contracts that rural
people enter into among themselves, in accordance with locally recognised rules, would to a large extent solve the
problem of insecurity and make it possible to regulate the emerging land market.

The purpose of this workshop is to take stock of our present knowledge of such transactions and their dynamics,
as well as their economic and social impact. We shall be presenting and discussing ways of making transactions
more secure.



LAND TRANSACTIONS AND DERIVED
RIGHTS

Regulating emerging land markets
Mahamadou Zongo 33

In developing countries, a very large proportion of the population is engaged in agriculture. The issue of land
tenure is therefore of vital importance, not only in terms of the productivity of farming systems and the reduction
of poverty, but also for the maintenance of social harmony, which is often threatened by the competing claims of
different ethnic groups.

The land tenure situation in rural West Africa is characterised by a plurality of rules and regulations. Central gov-
ernment legislation, though legally binding, is not often applied, while local rules and practices are almost totally
unacknowledged by the State. This leaves the vast majority of rural dwellers in a legal limbo and therefore in a state
of potential insecurity. These contradictory systems of regulation have given rise to confusion over land manage-
ment, which breeds insecurity for all those living in the countryside.

To achieve sustainable human development, it is necessary to resolve these contradictions by revising the proce-
dures used to approach land tenure in the rural setting. In particular, we need to review the role hitherto accorded
to local land tenure systems in land policy. It is important to understand the dynamics of these local systems,
which have in most cases proved themselves to be flexible and effective. Their dynamics are characterised by
sometimes rapid changes in land tenure rules and practices, leading to significant new developments in the way
land is accessed.

As well as “traditional” forms of inheritance and “grant” (or conditional loan), land transactions now assume a wide
diversity of forms, ranging from “sales” to the various arrangements covered by the term “derived rights”.

I. MARKET TRANSACTIONS AND “SALES”

Although land is, in theory, regarded by rural people as an inalienable asset, market transactions do take place,
and have taken place for a long time in some regions. In others, they are an unknown phenomenon, while in yet
others they have only recently begun to occur and are often kept secret, or at least are entered into discreetly. They
are the result in some places, as in the west of Burkina Faso, of relationships with “outsiders” — migrants to whom
the traditional procedure of being protected by a local “patron” does not apply — or townspeople.

“Sales” and other forms of disposal of land may be kept secret, or they may be regulated by a procedure involving
witnesses, with the village headman in attendance, and the drafting of a more or less detailed contract.

Such transactions are not necessarily “sales” in the conventional sense. There may be restrictions on the rights
transferred to the purchaser. Where they are of recent origin, or still not regarded as legitimate, there is often
some ambiguity as to the effective content of the transaction, and in particular whether the property itself or
merely the right to farm is being transferred. This lack of clarity sometimes gives rise to conflict: the dispute may
have to do with the very existence of the transaction, its content, or the right of the vendor to dispose of what is
considered to be a collectively held family asset.

Even in cases where they are recognised and legitimate, sales of inherited land are often subject to restrictions im-
posed by the family group. This situation has been referred to as the “imperfect commercialisation of land” (Le Roy
et al 1996).

33 GRAF/IRD/University of Ouagadougou. 01 BP 6736, Ouagadougou 01, Burkina Faso, Tel (226) 35 64 22.
E-mail : zongo.mahamadou@caramail.com
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Il. PROCEDURES GOVERNING DERIVED LAND USE RIGHTS

By derived rights we mean all the ways in which it is possible to obtain rights to farm agricultural land held by a
third party. What is involved is a non-permanent transfer of the right to farm the land, outside the family circle.
The term covers a wide diversity of institutional arrangements, with significant variants, which may or may not be
practised in a particular region:

« loans of unlimited duration;

e short-term loans;

* lease arrangements;

* sharecropping agreements;

* agreements involving a sharing of the productive capital;
« exchanges of land for services rendered;

* pledging land as security.

Access rights of these kinds play a very important role in the functioning of local land tenure systems. In particu-
lar, they make it possible to achieve:

« effective re-distribution of the factors of production among the various actors, say from those with land but no
labour to those with little land of their own, but available labour and capital;

* access to land regardless of who “owns” it.

These rights are characteristic not only of relations between big landowners and small-holders . They have also pro-
vided the framework for the rapid expansion of agricultural output in West Africa, particularly in the groundnut,
cotton, coffee and cocoa industries. Despite their importance in enabling local land systems to adapt to changing
demand, derived rights have an ambiguous status in land policy, where they are often regarded as hindering in-
vestment.

I1l. RECOGNISING TRANSACTIONS AS A WAY OF
REGULATING THEM

In West Africa, land transactions and derived rights have no legal existence since national legislation rarely recog-
nises local arrangements. Transfers of customary rights are in some cases forbidden, because central government
assumes that family farming is based on family-owned land alone. Even when transactions are formally recognised,
the possession of an official document drawn up in due form is usually an essential condition of entering into a
transaction. In areas developed by the State or by development organisations (such as irrigation schemes), any form
of transaction (except for inheritance) is generally banned.

This situation gives rise to institutionalised insecurity because it effectively puts most rural producers outside the
scope of the law. It also aggravates the confusion prevailing in the land tenure field, a confusion which the public
authorities often prefer to skirt round rather than confront head on, resulting in a proliferation of regulatory
bodies of limited competence and legitimacy. In a situation that contains the seeds of future conflicts with un-
predictable consequences, what can be done?

« firstly, recognise derived rights as an integral part of local land tenure systems; and, where they occur, acknow!-
edge market transactions as an accepted aspect of such systems, destined to become gradually more explicit;

« secondly, recognise their fundamental characteristics and advantages (effectiveness, diversity, adaptability, etc.);

* lay down the conditions on which sales — in places where they already occur — may be recognised as valid.



Acceptance of their characteristics needs to be accompanied by a degree of prudence in the way the State becomes
involved. A bureaucratic form of recognition and intervention with a view to regulation, particularly codification,
would have perverse and counter-productive effects, likely to block the inherent dynamics of such arrangements.
This kind of approach would be doubly ineffective, since new laws and regulations, even if they remain a dead
letter, can only make the present confusion worse.

On the other hand, central government can usefully propose tools and procedures intended to stabilise certain fun-
damental aspects of derived rights, without at the same time setting them in stone. In other words, the role of State
intervention should be to define minimal conditions whereby land tenure arrangements concluded under local
rules can be recognised. It is therefore vital to abstain from regulating the content, terms and conditions of such
arrangements on an a priori basis.

This principle presupposes the establishment of two forms of recognition or validation :

—intrinsic validation (internal to the social group concerned), which implies that local arrangements are negoti-
ated and concluded in accordance with locally recognised and accepted rules and norms. This is the basis of the
contract’s validity.

— extrinsic validation (by the State), which implies that the State recognises locally concluded agreements to be valid
— provided certain conditions are complied with.

The twin requirements of legitimacy and legality are satisfied and reconciled by this dual validation process. In prac-
tical terms, it can be organised by making it part of the task of the new decentralised local authorities, provided
that the prerogatives of each level of authority (central government, local councils and “traditional” authorities) are
clearly defined. This process should enable the State to clarify the land tenure situation by getting rid of the pre-

vailing institutional and legal insecurity that surrounds the issue.

State intervention should also encourage the drafting of contracts and use of written documents, in particular by
proposing simplified printed forms, in both the official and local languages.
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LAND TRANSACTIONS AND DERIVED
RIGHTS

Summary of Workshop 1.3.

Chair: Camilla Toulmin (IIED)
Rapporteur: Honorat Edja (LARES/Univ. of Parakou)

The group’s discussions were sparked off by three initial presentations:

« Mahamadou Zongo: “Land transactions and derived rights: regulating emerging land markets”;
* Sten Hagberg: “Regulating land markets in Burkina Faso”;

* Mike Mortimore: “Changes in land tenure regimes in West Africa”.

The aim of Mahamadou Zongo’s introductory presentation was to report the results of two studies, one relating to
land transactions, the other to derived rights; Sten concentrated on his own work in Burkina Faso; while Mike
Mortimore’s contribution was based on the results of two studies:

» Mamadou Dione, H. L. (2000). Changes in land tenure regimes in the Diourbel region of Senegal, Drylands Re-
search Working Paper 19

* Boubacar, Y. (2000). Changes in land ownership regimes and the use of natural resources in the Maradi region.
Kano — Maradi study on long-term changes: Niger — Nigeria series. Drylands Research Working Paper 29

The speakers analysed different aspects of land transactions and derived rights in relation to national contexts and
experience.

1. National contexts and experience

The land transactions and derived rights referred to in this workshop differed considerably because the tenure
regimes concerned were so diverse: arable land in individual, extended family or community ownership (Burkina
Faso, Benin), pastoral and agro-pastoral land (northern Nigeria), and large-scale development projects (Office du
Niger - Mali, Senegal River basin).

m In Burkina Faso, the introduction of the Réforme Agraire et Fonciere (RAF) (land reform legislation) has led to a
renewed interest in the “Proces-Verbal de Palabre”34, a tool now widely used in land tenure transactions at local
level.

® In Benin, the rural land tenure code (Code Foncier Rural et Domanial), currently in preparation, advocates the
general adoption of rural land tenure plans (Plan Foncier Rural), at local authority level, and the issuing of land
tenure certificates (certificat foncier). Widespread use of these two instruments, provided for in the forthcoming law
on land tenure, will have repercussions for the procedures and mechanisms governing transactions and derived
rights in relation to land and natural resources.

34 A written minute of discussions held in the presence of a government official (such as a préfet), recording the terms of an
agreement made, such as a contract to sell or rent land, or outlining the background to a particular land tenure conflict.



m In Mali, the land tenure and pastoral codes (recently drafted and adopted) mark a significant advance on the
former legal texts. They ascribe an important role to local agreements (conventions locales), whereas the former texts
accorded no status to written deeds drawn up by the parties to land tenure transactions at local level.

m In Nigeria, two regimes are currently in existence, with very different effects on land tenure transactions: one in
the south of the country, the other in the north (the area with which our speaker was concerned). The latter regime,
consolidated by the 1978 law, is based on the shariah (Islamic law). There have recently been difficulties in apply-
ing it.

The discussions which followed the three presentations were an opportunity to analyse different aspects of land
transactions and derived rights.

I2. Ljnd transactions and the sacred inalienable quality of
an

The workshop considered the local context in which transactions (in particular, sale and leasing arrangements) have
their origin. Discussion of the issue of sacredness and inalienability (introduced by Sten’s presentation of the situ-
ation in Burkina Faso) highlighted the disparity between what villagers say about the inalienability of land and “sale”
practices. Markets in land are developing, although reference to cosmological notions (particularly as regards sa-
credness and inalienability) is still common. Sten also showed in his presentation that, in recent times, thinking on
sacredness and inalienability has been influenced by the development of markets in land. Increasingly the lan-
guage used by local people enables them to adapt to the new situation in which land is becoming a marketable
commodity. By way of example, the speaker cited the use of expressions such as “we want to have a little some-
thing” (on veut avoir une petite quelque chose), which appeared subsequent to the development of export crops to
justify transactions akin to sales and leasing, or “we cannot take the place of God” (nous ne pouvons pas nous sub-
stituer a Dieu), to express the morally doubtful nature of “money” being exchanged for “land for growing food
crops”. It now seems less and less possible to claim that cosmological notions are a hindrance to the development
of land markets in West Africa.

3. Too much “legalism” can make land rights less secure

Several contributors noted that land tenure practices are often dressed up in legal jargon, whereas the actual
transactions (to which these practices refer) generally take place in a non-legal context. In land transactions, there
is frequent reference to the law, and this is also true of procedures relating to derived rights.

The tendency to regard the law as a miracle solution is fairly widespread among all categories of actor. Strategic
use of the law is not confined to any one group, though the frequency with which this tool is used, and shrewd-
ness in using it, varies from one group to another.

Analysis of the “legalistic” attitude of the parties to land transactions and derived rights led workshop participants
to consider the case of “new actors” (civil servants, town-based traders, ex-public employees, speculators, etc.). This
category of “new actors” is fairly conspicuous by its resort to the law. Their emergence on the land tenure scene is
therefore one of the factors stimulating and accelerating the practice of money-based transactions. Some categories
are well placed to act as brokers between the State and local communities. In their use of the law, they could well
create distortions in land transactions.

In the opinion of most of the contributors, this new context of decentralisation requires that governments estab-
lish systems of checks and balances to avoid manipulation of the law by the powerful.
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4. Legitimacy of actors versus legitimacy of tenure
practices

Regarding the issue of legitimacy and its influence on tenure security, several contributors (Sten, Mortimore, Toul-
min, Zongo) observed that the problem is not so much a question of the “legitimacy of the actors”. The actors are
often legitimate, but this is not always the case with the actions and practices they engage in.

In addition to the problem mentioned above of strategic use of the law, other cases were cited. For example, in
Burkina Faso, local people are happy to issue “certificats de palabres” to “purchasers” of land and other beneficiaries
of derived rights. They do so to provide the purchasers with a sense of security in respect of their investment, but
not so that the latter can initiate land registration procedures to obtain title to the land (which is what purchasers
are often seeking). Making the purchaser’s right to the land secure in this case depends on making his investment
secure rather than on granting him title (which is a source of suspicion and conflict). The workshop concluded that
the security conferred by both the legitimacy that actors are perceived to hold and “land tenure practice legitimacy”
was more real and more fruitful than the solution of constant (and sometimes improper) recourse to the law.

5. Conditions for recognising and validating land
transactions

Noting that derived rights originated independently of the law and State regulation, the contributors insisted that
official recognition and validation of land transactions (leasing arrangements, sales, etc.) were fundamental to
providing security. Discussion of the minimal conditions required to recognise and validate of such transactions
led to the following observations and recommendations:

—local rules need to be taken into account in procedures for recognising and validating land transactions. Where
the choice of validation authorities is concerned, it is important to include different categories of local actors:
local councillors, traditional elites, and new land management authorities.

—the level, whether local or higher, at which validation by the State is performed will depend on the context and
circumstances in each country. Each case needs to be judged on its own merits, taking into account local cir-
cumstances.

—itisimportant to avoid codifying the procedures for validating land transactions, since this often results in a lack
of flexibility. On the other hand, a strategy based on a minimum of measures to stabilise the fundamental as-
pects of land rights (definition of minimal conditions) is more promising. This may be achieved through local and
variable codification of some clauses of locally recognised arrangements.

—recognition of land rights needs to be based on various principles. It must go beyond recognition of the rights of
“first comers” or “first occupants” (criteria which are fairly frequently adopted) and take in principles of citizen-
ship, democracy and human rights.

The workshop noted that, as a general rule, the route involving validation of rights was preferable to direct inter-
vention in local tenure procedures which tend to be very dynamic. State activity should be limited to ensuring re-
spect for considerations of fairness, sustainability, social justice, the interests of marginalised groups and soil
conservation. However, support of this option should not blind us to the fact that it is not free of difficulties:

« it is difficult to see how the land tenure system will develop, particularly with regard to the issue of fairness;

« it is not possible to provide long term security for everybody, given that this depends on the time factor;

« agricultural policies are not neutral (various examples were cited in support of this assertion for instance the ex-
perience of the policy of mise en valeur initiated in different parts of Africa).



6. A special case: the use of documents in making
transactions secure

A major cause of land tenure conflict is the fact that many agreements are purely verbal. “Paper” is a valuable in-
strument in providing security, as witnessed by its growing popularity and local people’s infatuation with negoti-
ating some degree of their security by reference to locally drafted “agreements” (conventions) and other “little
receipts” (petits recus).

There are however some disadvantages:

* paper documents do not always fit into traditional legal categories. They are a form of “private agreement” (i.e.
not legally certified), and are often very incomplete.

* in some circumstances, paper documents suffer from a lack of legitimacy. They tend to use legal-type language
to disguise the weakness and lack of precision of their effective content, and this can be the seed of future
conflict.

Workshop participants noted that one of the roles of the State in relation to the promotion of paper documenta-
tion should be to support the drawing up of contracts using the basic principles and procedures currently followed
in negotiating written agreements. For example, there might be a basic formula for drafting written documents in
different languages. Using only the administrative language, of English or French, might obscure the meaningand
procedures involved with paper documents and jeopardise the important role they can play in strategies to make
land rights more secure.

7. Documents ... yes ... but there are other ways of
making land rights secure

With regard to this issue, the example which most interested the participants was the use of trees as a way of en-
suring land tenure security. Trees, whether individual trees scattered over a field or whole plantations, are an ef-
fective instrument already used by some groups in their quest for security. In some regions, such as the Mangodara
region of Burkina Faso, local people readily affirm their confidence in trees, rather than other instruments, such
as paper documents, as a way of making their property rights secure.

It would seem that State-sponsored security is not the only solution; community-based security can be just as ef-
fective. Consequently, a number of participants spoke of the need to bring about a “convergence of methods and
strategies” to flag up the importance of local practices in establishing formulae for providing tenure security.

8. The technical route to making transactions more secure

In recent years, increasing use has been made of cadastral tools in strategies to make land rights more secure: rural
land tenure plans (Plans Fonciers Ruraux/PFRs, GIS for land use planning, etc.). The enthusiasm for such instruments
led Mike Mortimore to remind us of the principles which generally underlie decisions in favour of cadastral tools.
In his view, it is possible to distinguish two main routes to tenure security (where transactions and other derived
rights are concerned): on the one hand, “systematic registration of transactions and rights”; on the other, “the
cadastral tool”. The first route is based on agreements between individuals and groups of individuals; the second
depends on a relationship between the rights-holding individual or group and the State, mediated by a public land
management apparatus.

Based on the observation that land registration requires rigorous but complex and demanding techniques, the
workshop recommended that this tool should be reserved exclusively for communities which request it and, at the
same time, demonstrate a real capacity to manage such a complex system.
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9. Who wins and who loses with land transactions?

The discussion brought out the notions of real losers and presumed losers. Generally speaking, the workshop was
unanimous in believing that women were not always the only underprivileged category. In most rural societies
and communities there were ways in which women could negotiate land access for themselves, e.g. women in ma-
triarchal societies. There were many categories of “losers” and other underprivileged groups, though these were
not always the same in each region: first-generation migrants, young local people, land owners, holders of cus-
tomary rights.

The traditional elite (e.g. land chiefs) were in an ambiguous position as a result of this new jockeying for position.
In some localities, land chiefs presented themselves as the victims of growing land transactions, even if the lands
they were managing were not their own private property and their primary function was to manage collectively
held land.

New actors, for their part, have tried to position themselves so that they gain from income associated with land
tenure transactions, but certain actors also found themselves having to defend advantages and prerogatives that
had been granted to them. These prerogatives were increasingly threatened as a result of the monetarisation of
land deals. Someone cited the example of civil servants and other persons returning to their native village who were
increasingly subject to restrictive conditions on their use and transfer of land designed to guarantee (or preserve)
access rights to plots of land or inherited shares in family or clan estates.

10. Land tenure and agricultural policy

One final topic discussed by the participants was the impact of land tenure and agricultural policies on transac-
tions of this kind. It was agreed that it is not possible to make policy decisions on a purely technocratic basis, with-
out overlooking issues of fairness, social justice and so on, as was seen in the earlier paragraph on the recognition
and validation of rights. Moreover, attempting to resolve problems of fairness inevitably raises issues of political
vision; for example, it is necessary to take longer term regional integration into account in defining national land
tenure policy today.

Land tenure and agricultural policies need to be included in a real process of consultation and dialogue between
the different actors involved. There are already some cases of this. Taking Senegal as our example, this was done
when drawing up the land use plan for the Senegal River valley, and regional level councils were involved in the
management of land in the groundnut-growing basin. Moreover, such policies must include the drafting of char-
ters laying down the rules of the game (rules of acceptable behaviour, rules for the formulation of new land tenure
legislation, etc.).



PASTORALISM AND NATURAL RESOURCE
MANAGEMENT

Gaining local control over access to resources

Workshop 1.4., Tuesday 19 March

The issue of how to handle natural resources is one that clearly demonstrates the differences between government
and local approaches to problems. ‘Common’ resources, such as grazing, can be managed in a sustainable manner
provided that their use is regulated and access to them controlled (through recognition of the exclusive rights of a
group of beneficiaries). Some local tenure systems achieve this, such as those governing rights to fish in certain
pools, while others do not, as with firewood. Competition amongst local people over control of resources is often
intense and may be heightened by external interests in firewood distribution channels or livestock owned by city
dwellers, etc. Equally, development projects based on a ‘village” approach are often unaware of the modes of re-
source management used for larger areas comprising many villages, and may undermine them.

While theories about ‘common property resources’ establish important points about the conditions for effective
‘shared’ management, they underestimate the level of competition between stakeholders. In many situations it is
not so much a case of rediscovering ‘traditional’ modes of management as inventing new ones that take account
of the current context (multiple stakeholders, regulating competition over resources, relationship with the State,
etc.), and of creating ‘new commons’.

Decentralised management of natural resources is essentially about local governance: systems of rules that make
sense to stakeholders, and authorities with the power to define them and guarantee that they are applied. In
some cases attempts have been made to restart or create ‘endogenous’ local institutions, while others have relied
on building alliances with the state technical services. One approach that seems promising is through conventions
locales or ‘local agreements’, where rules are negotiated by stakeholders and endorsed by the State. For pastoral-
ism it is essential that access to key areas like water points, livestock corridors through cultivated areas, etc. is se-
cured, while with firewood the focus is more on local control over access to forests and exclusive cutting rights for
villagers. The way that these systems interact with local government prerogatives is a delicate and controversial
issue that needs to be addressed.

This workshop reviews the problems experienced in managing natural resources and discusses recent approaches
regarding local agreements and institutional modalities for decentralised management (local structures and powers,
relationships with technical services, etc.).
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PASTORALISM AND RENEWABLE
RESOURCES

Issues involved in local control over access to resources

Oussouby Toure 35

I. APPROACHES TO PASTORAL DEVELOPMENT AND
NATURAL RESOURCE MANAGEMENT

Pastoralism is the dominant production system in parts of the Sahel where intensive farming is not an option be-
cause rainfall is poor and spatially and temporally variable. This would seem the most effective form of land use,
given that 70% of the land in most Sahelian countries is unsuitable for farming but capable of supporting livestock,
at least on a seasonal basis. Thus livestock rearing activities provide a chance to capitalise on the small amount of
natural fodder available in arid and semi-arid areas unsuitable for farming or other types of productive use.

While this explains its economic importance and significant contribution to GDP, it should be noted that herding
is much more than just an economic activity. It is also the basis of a way of life, shaping patterns of production and
exchange, the system of ownership, kinship relations and the whole social culture of pastoralist communities.

The systems used to rear livestock in most countries of the sub-region are rarely specialised and still largely dom-
inated by extensive herding. However, if we take account of criteria such as the relative position of farming and
herding in the domestic economy, performance in terms of production, herding practices, etc. three major systems
of production emerge: predominantly pastoral systems, agro-pastoral systems and intensive peri-urban livestock
rearing.

The extensive livestock production systems prevalent in the Sahel are perfectly adapted to the constraints of an en-
vironment where resources are geographically scattered and temporally variable. In order to function, these pro-
duction systems need to safeguard the mobility that enables them to exploit the ecological diversity of different
ecosystems. Mobility also provides opportunities for herders to develop mutually beneficial relationships with
neighbouring farmers and gives them access to markets for the produce generated by their activities.

The risks and imbalances associated with variable resources are managed in different ways, according to context.
However, one constant is the fact that pastoralists across the Sahel have developed strategies to gain access to fall-
back areas, which are rarely used in normal circumstances but provide certain resources of strategic value when
needed. Thus traditional livestock rearing systems manage to combine flexible use of natural resources with social
control of space which helps create the conditions for producers to take responsibility for tenure.

Today, as a result of various interconnected factors like socio-political change, degradation of natural resources,
encroaching farmlands, land reforms, etc., pastoralists face a number of constraints that challenge the very basis
of their production systems. If we look closely at the ongoing changes in pastoral societies in the Sahel, it is clear
that the major changes to longstanding systems of occupying and utilising space are a response to much more fun-
damental challenges to their whole traditional socio-political organisation. Obviously this has not happened
overnight, but is part of a historical process that began with the advent of modern governments, when pastoral
societies started losing their autonomy. As the colonial powers became established, pastoralists found that various
aspects of their lives were constrained by economic and political controls imposed by administrations that pro-
gressively stripped them of their rights to manage their environment.

35 wep advisory support office, Dakar, Senegal.email: oussoubytoure-_2000@yahoo.fr



1. Policies of sedentarisation and challenges to traditional
natural resource management systems

By the time of Independence pastoralists were scattered across the region, with their social structure crumbling and
political influence dissipated. They found themselves caught up in ‘modernisation’ policies aimed at:

1) Establishing order and controlling mobile populations that are hard to pin down;

2) Integrating livestock rearing into the national economy and guaranteeing regular meat supplies for urban cen-
tres;

3) Controlling herd sizes and promoting the intensification of pastoral systems.

With a few exceptions, the main thrust of action taken by governments and donor agencies in the first ten years
of independence was towards sedentarisation. The new authorities were preoccupied with rebalancing a farm
economy dependent on cash crops, and they continued to treat livestock rearing as a non-priority activity, as it had
been during the colonial period. Their objective was to restructure farming and this shaped the guiding principles
behind their early development initiatives. Instruments for applying agricultural policies were put in place as the
first plans for economic development were implemented, but no real effort was made to get to grips with devel-
opment problems specifically related to livestock rearing. Instead, the authorities focused all their energies on
adopting measures to consolidate what had been achieved during the colonial period, and implementing inter-
ventions aimed at limiting the movement of pastoral groups and their livestock.

The economic development programmes and policies introduced after Independence focused on productivity and
reform of the tenure system aimed at encouraging extensive farming strategies. Little regard was shown for nat-
ural resource management, and the authorities in the Sahel tended to act as though these resources were inex-
haustible or could automatically renew themselves.

Their reforms were intended to establish systems that would help promote the farming sector, which was seen as
central to food self-sufficiency and a source of export income. Certain countries, such as Senegal, introduced re-
forms that were intended to suppress the customary tenure system and give the State pre-eminent rights over vir-
tually all land, while others, such as Mauritania, maintained the traditional land tenure system but tried to ensure
that it developed in a particular direction. In both cases reforms led to powers over natural resource management
being concentrated in the hands of the State. One of the immediate consequences of this situation was that local
communities lost the right to control the use of natural resources by incomers, and thus their ability to regulate
the use of resources within their village lands.

As security of tenure was increasingly eroded, governments further undermined community-based natural re-
source management by prioritising the formulation and implementation of national codes over and above local
regulations. Given the repressive and apparently arbitrary arrangements required to apply these codes, state ini-
tiatives to protect natural resources found little favour among local communities and were often rejected.

Livestock rearing activities were progressively marginalised as the new land legislation was implemented. The con-
cept of ‘la mise en valeur’ was particularly damaging in this respect, but the whole process was flawed by the lack
of effective tools to apply reforms or appropriate arrangements for monitoring and checks, and the concomitant
application of at least two systems of reference for land tenure (modern legislation and customary law), which re-
sulted in some rather unorthodox land management practices.

With increasing restrictions on pastoral mobility, inappropriate land legislation and sedentarisation policies, the
whole pastoral system was rapidly destabilised. It was only after a series of droughts hit the region in the late
1960s that these approaches were challenged, when the huge impact of these climatic crises on livestock numbers
alerted the authorities to the complexity of the problems related to developing the pastoral livestock sector.
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2. Stratification projects and regulation of livestock
numbers

From then on the authorities saw the growth in the number of livestock as one of the main causes of overgrazing
on pastures and over-intensive use of natural resources. In their eyes the strategy of accumulating livestock, which
might be entirely logical in a system with unlimited natural resources, is unsustainable in a context of scarce re-
sources and dwindling pastoral areas. And renewable resources in the region are scarce now, following several
decades of steady encroachment by farmland. Woodlands and rangelands have disappeared as animal traction has
facilitated the rapid and significant expansion of land under cultivation - the results of an overall strategy aimed
at increasing the amount of land farmed in a context of declining and uncertain yields.

Some observers believe that pastoral areas will reach saturation point as regulated spaces disappear and livestock
mobility is reduced, leading the authorities to conclude that if the present trend continues, natural resources will
become irreversibly degraded and the foundations of the economy and entire social system threatened.

According to this view, extensive pastoral systems can no longer operate and are now being forced to change rad-
ically, with smaller herds and more intensive production techniques. This reasoning is based on the idea that the
traditional model of community-based pasture management is prejudicial to the preservation of natural resources
because it encourages their over-use. In other words, national authorities and their partners see customary tenure
systems, which are characterised by community-based natural resource management, as backward and inefficient
systems that lock local communities into the scenario described by Hardin as “the tragedy of the commons” (1968).

Hardin maintains that shared management of pastures creates the conditions for environmental degradation and
desertification, because there are no restrictions on access and individual herders have no interest in limiting the
number of animals grazing on these areas. More explicitly, he states that it is inevitable that resources will be over-
exploited when they are freely accessed by a growing number of users, as individual users bear less and less of the
direct costs, have few incentives to protect resources and even less to invest in maintaining or improving them. Their
main concern is to maximize short-term advantage.

This line of thinking generated a number of livestock ‘stratification” projects in West Africa intended to make the
most of the complementarity between different agro-ecological zones, which were assigned complementary uses
(breeding, rearing, final fattening). The three main aims of this stratification policy were:

1) To make the most of available resources through economic development of the complementarity between
different agro-ecological zones;

2) To halt the degradation of grazing lands by controlling overall herd size (destocking policy);

3) To increase the productivity of traditional livestock rearing systems in a way that emphasised meat production
rather than milk production or building up herds.

Stratification projects based on vertical integration of the main stages of animal production were hampered by con-
straints on several levels.36 For example, the huge fattening programmes never became economically profitable
due to insufficient local demand for high quality meat, difficulties in exporting produce by air freight and com-
petition from cheap imported meat from Europe and South America.

Alongside these livestock stratification programmes governments in several countries started experimenting with
ranching, particularly state ranches, which were mainly inspired by the theory of Range Management. In its orig-
inal version this was based on certain requirements:

36 Herders found the policy of destocking young livestock raised for meat hard to accept. As mortality rates are highest during the
first year of life (25% to 30% compared with 5% for 2-3 year old animals) selling calves at weaning meant that the herders
specialising in breeding would bear all the risks and end up losing out. These and other factors related to the disfunctional
marketing system and lack of any substantive form of saving meant that herders were not interested in livestock stratification
projects (Bonifiglio, 1992).



1) Privatisation of pastures in order to create ranches;
2) Putting in place arrangements to provide water;
3) Setting up firebreaks;

4) Provision of subsidised veterinary services, which was linked to imported and subsidised technologies (metal en-
closures, boreholes, satellite imaging, etc.).

These initiatives were limited by the fact that they took no account of land tenure or institutional and social issues.
Moreover, every objective evaluation has shown that rather than producing genuine improvements in rangeland
management, attempts to harmonise livestock levels with available natural resources have destabilised modes of
managing space, accentuated social differentiation and further marginalised owners of small herds.

In this context, growing human pressure on resources, the increasing ascendancy of farming and its expansion into
areas traditionally used to rear livestock have sparked dramatic and emotive conflicts that almost always involve
different and antagonistic communities. The issues at stake concern the capacity of herders to maintain social
control over land in pastoral areas and their ability to negotiate the harmonious integration of their activity into
predominantly farming areas. It is not always easy for pastoral communities to see that they need to balance the
interests of the different actors involved and develop appropriate mechanisms that will enable them to adapt to
a changing context.

The setbacks experienced with Range Management clearly show that the best balance between herd size and avail-
able resources is achieved through mobility and communities sharing pastoral resources. Several recent pieces of
research have highlighted the ecological and economic advantages of mobility for livestock rearing systems oper-
ating in unpredictable environments (Behnke & Scoones, 1991; Swallow, 1990; Swift 1988; Toulmin, 1988). If we
recognise the crucial importance of mobility, we must therefore challenge all options in favour of privatising pas-
tures and preserve what Thébaud (1999) calls “ the right of pastoral commons”, which is completely in accordance
with the basic principles of traditional livestock rearing systems - sharing resources among communities. This
economy based on sharing is built on reciprocal access to pastures and water points, without which the mobility
of herds and fluidity of pastoral movements would be compromised.

This is one reason why it is difficult to establish private ownership rights over pastoral resources — what is really
needed are priority rights held by a specific community. This option in favour of priority, but not exclusive, rights
